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STATEMENT OF THE CASE

Mr. Hammons timely appealed a notice of determination dated April 12, 2006 that denied unemployment insurance benefits under AS 23.20.379. The issue is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Hammons began working for this employer in October 2004. He was discharged on February 21, 2006. Mr. Hammons worked as a janitorial supervisor. 
Mr. Hammons was scheduled to work on Sunday, February 19, 2006. He was scheduled to work with James. James did not have a driver license.               

Mr. Hammons had complained to the owner about staff shortages and his own overwork for several months. He had not talked to the owner for a week, because he had been unable to contact him. 

Early on the morning of February 19, Mr. Hammons took James to the work site. He did this because he did not want the employer to loose the cleaning contract involved, and also because James needed the money. He determined that he would only take James to the work site but not personally perform any work. He considered himself "off the payroll."

While James cleaned, Mr. Hammons waited for him. At first he waited in his car, but it was cold. He went inside. He got up on top of a countertop, and there he briefly fell asleep. James woke him up, but not before an employee of the client observed him sleeping and reported this to the employer.  
Mr. Hammons was terminated for this incident.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(1) was discharged for misconduct connected with the insured worker's last work…
8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85HUI006, January 22, 1985.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
The Alaska Employment Security Division Benefit Policy Manual MC 300.4 (June 1999) states, in part:

Sleeping on duty is, in most cases, misconduct. Harm to the employer does not need to be shown. However, it must be shown, as is true in all cases of alleged neglect of duty, that sleeping on the job was a deliberate and substantial disregard of the employer's interest. It is possible that sleeping on duty can, under certain circumstances, be no more than mere unsatisfactory conduct. It would not, in such cases, be misconduct.

The worker's explanation for falling asleep is of primary importance. The fact that the worker was tired, or did not get enough sleep the night before, is generally not a sufficient reason. The worker may be expected to get enough sleep to perform the job satisfactorily, or at least inform the employer why the worker could not report for work. The acts of a worker who has a satisfactory explanation for falling asleep, such as the taking of prescription sedative drugs, may not be misconduct. However, the worker is still expected to inform the employer of the problem…


Had Mr. Hammons not been scheduled to work on the morning he took James to the work-site this decision might have been different. But once Mr. Hammons entered upon the work site premises, whether he considered himself on duty or not, he gave the appearance he was on duty; and it must be understood by an employee that sleeping while at work is prohibited and might reasonably constitute a dischargeable offense.  Since these circumstances did result in       Mr. Hammons's discharge, applying the above-cited Benefit Policy Manual citation to this case, this Appeal Tribunal must hold this discharge was for work connected misconduct; a penalty period was properly imposed.
DECISION

The notice of determination issued in this matter on April 12, 2006 is AFFIRMED. Mr. Hammons remains denied benefits under AS 23.20.379 for the weeks ending March 4, 2006 through week ending April 8, 2006. The three-week reduction to his benefits remains, and he may still be ineligible for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 8, 2006.


Michael Swanson, 

Hearing Officer
