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ZETTA M CARTER
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CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Zetta M Carter
None
ESD APPEARANCES:
None

CASE HISTORY

Ms. Carter appealed a determination dated April 18, 2006 that denied her benefits under AS 23.20.379. The issue is whether Ms. Carter was terminated for work-connected misconduct.


FINDINGS OF FACT
Ms. Carter began work for this employer for in May 2005. Ms. Carter worked as a dishwasher/operator.  Her last day worked was April 2, 2006. 
She was scheduled to work April 5, 2006 at 6 p.m. Ms. Carter attended a wedding in Wasilla. She had to wait for a ride. She called her employer to advice she would be late. Shortly after her shift was to begin, Ms. Carter again called the employer and advised she was nearing to Anchorage. 

Ms. Carter got home and only discovered after her ride had left that her keys were lost. She was still dressed for the wedding. Ms. Carter was able to get into her apartment only much later. When she finally was able to get into her apartment she decided not to go in for the brief remaining work.  She attempted to call the employer, but nobody answered the telephone. Later, her cell phone battery needed charging. She called the employer again the next day and was discharged for her lack of attendance.
In October 2005, Ms. Carter had been placed on a three-month probation because she had failed to attend work. She had notified her employer she would be late, but then missed work altogether. She completed her probation in early January 2006.

In March 2006, Ms. Carter was unable to attend work because of dental work. She was excused from work by her dentist.  She provided her employer with this medical documentation.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section MC 155, states in part:


The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

3.
Unexcused absence or tardiness


Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. And it is so important a single breach can amount to misconduct connected with the work. 

Ms. Carter was discharged for poor work attendance. On ever the final incident Ms. Carter kept her employer informed of her situation. And importantly, the Appeal Tribunal finds it credible that Ms. Carter attempted to contact the employer a third time during her final absence and was unable to speak to anyone. Therefore the Appeal Tribunal holds Ms. Carter was discharged but not for work-connected misconduct.  A disqualification will not be imposed.

DECISION
The April 18, 2006 separation from work determination is REVERSED.    Ms. Carter is allowed benefits beginning with the week ending April 8, 2006 to week ending May 13, 2006. Her maximum payable benefits are restored by three weeks and she is again eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 10, 2006.
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