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CASE HISTORY

Mr. St. George appealed an April 18, 2006 determination that denied him benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or was terminated for work-connected misconduct.


FINDINGS OF FACT
Mr. St. George began work for this employer in April 2005. His last day of work was March 24, 2006. Mr. St. George worked as a forwarder for the employer. The work was located in the Anchorage, Alaska. 

 On March 24 Mr. St. George slipped at home, fell on the ice, and injured his back. The next morning he called his immediate supervisor and notified her of his accident and injury to his back (he believed he had cracked ribs). He also informed her that he was going to the hospital (as soon as he could get out of bed), and that he would not be to work for a few days. She only reminded him to bring a doctor's excuse when he returned. 

On Sunday, March 26, 2006 Mr. St. George went to the emergency room on Elmendorf AFB. He was diagnosed as left rib contusion (Exhibit 5, page 2). He was given a return to work in seven days. 

On Thursday, March 30, 2006, Mr. St. George went into work and presented the doctor's medical report and also the excuse (Exhibit 5, page 1). 

Since Monday and Tuesday were his regularly scheduled days off,        Mr. St. George reported to work the following Wednesday. At that time he was advised that since he had not contacted the employer each of the first few days he missed work after his accident and he was considered to have quit his work. 

Mr. St. George admitted he had not contacted the employer during the first few days of the previous week but had been unable to call because he was incapable of getting out of bed without assistance and was on heavy pain medication. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause....

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:

In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

The testimony does not indicate Mr. St. George refused to work but rather was incapable of working due to an injury.  This Appeal Tribunal holds Mr. St. George was terminated from his employment. To be disqualified he must have been terminated for work-connected misconduct.

That Mr. St. George was incapacitated due to an injury is not in dispute. He initially advised his employer of his circumstances. It is credible that he was unable to contact the employer further, during the first few days after his injury, or that he reasonably believed he had sufficiently notified the employer of his injury and inability to work to discharge that obligation. 

This Appeals Tribunal holds that Mr. St. George was terminated from his employment, but not for work-connected misconduct. A disqualification will not be imposed.   

DECISION
The April 18, 2006 determination is MODIFIED and REVERSED.       Mr. St. George is allowed benefits pursuant to AS 23.20.379(b) beginning with the week ending March 25, 2006 through the week ending April 29, 2006. His maximum payable benefits are restored by three weeks and he may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 16, 2006.
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Hearing Officer
