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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
ANCHORAGE, ALASKA 99503

APPEAL TRIBUNAL DECISION

      Docket No. 06 601                         Hearing Date May 17, 2006

CLAIMANT:
EMPLOYER:




JILLIAN K RODRIGUEZ
SUNNY DAY DISTRIBUTING

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Jillian Rodriguez
Dana Stitzel
ESD APPEARANCES:
None

CASE HISTORY

Ms. Rodriguez appealed a March 14, 2006 determination that denied her benefits under AS 23.20.379. The issue is whether she was discharged for work-connected misconduct.

FINDINGS OF FACT
Ms. Rodriguez worked as a retail pet salesperson for this employer beginning in June 2005.  Her last day of work was Saturday, March 11, 2006. 
On her last day of work, Ms. Rodriguez was working in the store as the only sales person. Ms. Stitzel, the store manager, was also at work. Ms. Rodriguez's immediate supervisor was Becky. 

On Friday, March 10, 2006, Ms. Rodriguez had been reminded that she would be working alone the next morning and needed to feed the animals. This was one of her duties but usually there were other employees helping. 

The parties disputed whether Ms. Rodriguez was informed this task needed completion before noon.

At 11 p.m. Ms. Stitzel observed Ms. Rodriguez trimming the wings of a bird, and asked her how much of the animal feeding she had completed. She advised Ms. Rodriguez that she needed to complete feeding the animals.
At noon, Becky came in to work. She had the usual conversation with          Ms. Stitzel about the status of store activities of the morning. This conversation included the fact that the animals had not all been fed, and that Becky, as    Ms. Rodriguez's immediate supervisor, needed to remind Ms. Rodriguez about it. Becky did so.

Sometime thereafter, another employee came to Ms. Rodriguez and repeated what that person had overhead of the conversation between Ms. Stitzel and Becky. Ms. Rodriguez was told that Ms. Stitzel had asked Becky what           Ms. Rodriguez had accomplished (even though she had just arrived) and asked her why Ms. Rodriguez  could not get the feeding done, telling her that other employees had no trouble getting the feeding done.
Ms. Rodriguez was hurt by this criticism. She also felt that Ms. Stitzel should have approached her directly if she had problems with her work, and that she should not have discussed her work performance in the presence of other employees.

Later, when Ms. Stitzel observed Ms. Rodriguez feeding the small animals one small bowl at a time, and observed Becky also engaged in feeding the animals, she told Becky to stop and to tell Ms. Rodriguez again she needed to feed the birds. Becky again informed Ms. Rodriguez.
With that, Ms. Rodriguez went to the bird room, slammed open the door to the room, and began tossing out the old food to make way for the new food. This was observed by Ms. Stitzel, who immediately advised her to go home.          Ms. Stitzel described Ms. Rodriguez as in a rage, felt that such behavior could not be tolerated in a retail store (although customers had not been present), and terminated Ms. Rodriguez the next day.  

Ms. Rodriguez admitted she had "an attitude" because she was hurt by the conversation that had been reported to her. She noted that she was the only salesperson on the floor and had not been able to complete animal feeding because of other responsibilities. She also noted that she had been verbally disciplined in January and had been informed that customer service was very important. 

In January Ms. Rodriguez had become angry when directed to return to the sales floor while in the process of making signs. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section MC 45.05, states in part:
A. General

"Attitude toward employer" refers to the manner in which the worker performs the services.  Although the worker's dislike of the employer or the job may underlie a discharge, the discharge is not for misconduct unless the worker's attitude is shown in acts or statements against the employer's interest.  Subjective qualities of attitude, such as disloyalty, poor attitude, or lack of ambition are not misconduct unless they are displayed in specific concrete behavior that is itself misconduct.

Ms. Rodriguez had a problem controlling her anger, which at the end of her employment, manifested itself in slamming the door to the bird room. Had this been a single example of her anger (it was not, as an outburst had occurred in January) or been related to something other than business, this decision might have been different. Even granting that a co-employee had overheard the store manager and her supervisor, Becky, discussing her work performance this does not excuse her reaction. Therefore as it stands, her actions and the manner in which she performed her assigned tasks were insubordinate; her termination was due to work-related misconduct. A penalty was properly imposed.  
DECISION
The notice of determination issued on March 14, 2006 is AFFIRMED.               Ms. Rodriguez remains denied unemployment insurance benefits under AS 23.20.379 for the weeks ending March 18, 2006 through April 22, 2006. Ms. Rodriguez’s benefits remain reduced by three times her weekly benefit amount. The determination may interfere with her eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 19, 2006.








Michael Swanson







Hearing Officer

