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CASE HISTORY

Mr. Russell timely appealed May 1, 2006 determination that denied benefits under AS 23.20.379. The issue is whether he quit suitable work without good cause.

FINDINGS OF FACT

Mr. Russell began working for the employer in June 2005, and his last day of work was April 14, 2006. He was a full-time store manager. He was responsible for the overall operations of his location, to include the hiring and firing of staff, training, cashiering, providing customer service, and doing bank deposits. He worked Monday through Friday from 9:00 a.m. to 6:30 p.m. and on Saturdays from 9:00 a.m. until 4:00 p.m.
Mr. Russell quit on April 17, 2006 for several reasons: 

· his Regional Manager (RM) accused him and his wife of stealing from the company and used a series of F-words in doing so; 

· his RM called him “Skimo” after she discovered that he was part Alaska Native. The RM failed to stop this practice even after Mr. Russell told her he did not like being called that name; and

· he was not being paid according to Alaska wage laws. 

In early 2006, Mr. Russell discovered that he was not being paid properly. According to the information he received from the Wage and Hour Administration (Wage and Hour), he was supposed to receive at least $14.30 hourly as a manager. At the beginning of his employment, Mr. Russell was paid a salary of $1,972 monthly. On March 15, his pay was changed to an hourly rate of $11.37, which was his final pay rate.
Mr. Russell estimated he was underpaid by over $20,000. Several times before quitting, he asked his RM about his pay rate. The RM told him the company was trying to work on a “settlement,” which would have paid him less that what he was owed in back-pay. The RM also told him that if he wanted to keep his job, he would take what was offered and that if he tried to get his full back-pay, his employment would be terminated. 

STATUTORY PROVISIONS

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause…

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION

In Zimmerman, Commissioner Review No. 9121096, September 10, 1991, the Commissioner states in part:

As we have said before, the worker need only bring the pay problem to the employer's attention. If the employer refuses to pay wages in the amount or under the terms agreed, and the claimant makes his grievance known to the employer, then good cause is established… [W]e conclude that the claimant left his last work with good cause...

As noted in the Commissioner decision cited above, it is the responsibility of the worker to inform the employer that he has not been properly paid. If the employer then does not correct the problem, the worker’s subsequent quit is with good cause. In the instant matter, Mr. Russell has shown that he tried to rectify the pay problem and was met only with threats of losing his job. The employer has an obligation to ensure its workers are paid in accordance with the State's laws and regulations. The employer failed to rebut Mr. Russell’s contention that he was improperly paid. Therefore, his decision to quit on this ground was for good cause.

The Tribunal need not address Mr. Russell’s other reasons for quitting, as the pay problem alone is sufficient to provide good cause. 
DECISION

The determination issued in this matter on May 1, 2006 is REVERSED. Benefits are allowed from the week ending April 22, 2006 through the week ending 
May 27, 2006, if the claimant has filed and was otherwise eligible. Mr. Russell’s maximum benefit entitlement is not reduced by three weeks. Further, he may be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 24, 2006.



Diane Reeves, Hearing Officer

