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STATEMENT OF THE CASE

Mr. Fleming timely appealed a May 2, 2006 denial of unemployment insurance benefits under AS 23.20.379. The issue before is whether he was discharged for work-connected misconduct.

FINDINGS OF FACT

Mr. Fleming worked for the employer from June 13, 2005 through April 13, 2006. He worked full-time at $10.00 per hour as a bus driver.

On April 11, 2006, Mr. Fleming had just dropped off a group of airline crew members at the airport and was waiting for the return crew to arrive when he had to go to the bathroom. He left his bus unattended and walked over to the “Porta-Potty.” 
The “Porta-Potty” was about 100 yards away from Mr. Fleming’s bus. On his way there, he ran into a friend. They “spoke for a bit.”  His friend offered to get him some lunch sent down to him from the restaurant. She agreed to order him French fries while he went to the restroom. 
About seven to ten minutes later, Mr. Fleming came out of the “Porta-Potty” and saw the company shuttle bus nearby. The shuttle bus driver advised Mr. Fleming that he had his French fries and offered him a ride to his bus, which Mr. Fleming accepted.

When Mr. Fleming got to his bus his passengers had already loaded their luggage and were standing there waiting for him. He loaded them up on the bus and drove them back to their hotel.

Mr. Fleming was aware that leaving his bus unattended was grounds for dismissal. He was also aware that leaving a bus unattended at the airport could result in the towing of the vehicle, arrest of the driver, as well as monetary fines. 
Mr. Fleming did not have a radio or a cell phone in the bus and was unable to contact his employer. He did not think about leaving the airport and driving one- quarter of a mile to the company office to use the bathroom there. He also did not think about having his friend call his employer and let him know what was going on, or have his friend watch the bus for him. He did not ask the shuttle bus driver if he could use his radio because he was already on the way to his bus. 

Mr. Fleming did not advise his employer about the incident because he did not want to get into trouble for leaving the bus unattended. On April 13, 2006, his employer contacted him at the end of his shift and advised him that the airline crew had filed a complaint because he had left his bus unattended and because they had to stand outside the bus and wait for him to return. Mr. Fleming was discharged because the employer could no longer trust him to do the right thing or to communicate problems and issues on his routes.

Mr. Fleming had numerous complaints from customers in the past. The airport had previously asked that he be fired due to the numerous complaints they received when he had been running the shuttle bus. Mr. Fleming was moved from the shuttle bus route to the airline crew route because of the complaints. On the last warning, Mr. Fleming had a confrontation on the bus with a customer who later reported the incident to management. Mr. Fleming was advised that he needed to communicate better with the employer and advise them of problems before customers made complaints. 

Mr. Fleming contends that he did not do anything wrong and that if he was driving the bus and had to go to the bathroom again, he would not hesitate to leave the bus unattended.

STATUTORY PROVISIONS

AS 23.20.379 Discharge for misconduct 

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 Discharge for misconduct 

(d) "Misconduct connected with the insured worker's work" as used in 

AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand, mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute. Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

Having to go to the bathroom, in conjunction with not having a radio to ask for help, may have qualified as an “emergency” and provided Mr. Fleming with good cause for leaving his bus unattended. However, any good cause that may have been established is negated by the fact that Mr. Fleming never reported the incident to the employer.  
Mr. Fleming had a responsibility to inform his employer about the incident, as soon as possible, rather than waiting to see if anyone would complain about his leaving the bus unattended. If Mr. Fleming had time to order his lunch through his friend on his way to the bathroom, he had time to ask his friend to contact his employer for him or to watch the bus for him. At the very least, he could have reported it at the end of his shift.
Mr. Fleming had previously been counseled on the importance of keeping in contact with the employer and communicating to the employer any problems that may have occurred during his route. By choosing not to keep his employer informed of incidents that happened on his bus route, Mr. Fleming shows a reckless and wanton disregard to his employer’s interests. Based on the evidence presented, Mr. Fleming violated a standard of behavior the employer had a right to expect, which amounts to misconduct in connection with the work. 

DECISION

The May 5, 2006, determination is AFFIRMED. Benefits are denied for the weeks ending April 22, 2006 through May 27, 2006. Mr. Fleming’s benefits remain reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 31, 2006fillin "" \d "".
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