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STATEMENT OF THE CASE

Mr. Mike timely appealed an April 5, 2006 denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether he voluntarily quit suitable work without good cause or was discharged due to work related misconduct.

FINDINGS OF FACT

Mr. Mike worked for the employer from June, 2005 through March 9, 2006. He worked as a janitor and earned $9.00 per hour. He worked up to four hours a day.
In the past, Mr. Mike was not required to “clock in.” He was paid for four hours each day regardless of how long it took him to finish cleaning the building. His paid hours decreased significantly once he had to keep track of the exact hours that he worked.

Mr. Mike decided that he needed to quit because sometimes his paycheck was only $52.00 and that was not worth it. Mr. Mike did not talk to his employer about getting more hours. He quit work on March 9, 2006.
Exhibit 4 from the employer indicates that Mr. Mike was discharged from work on February 28, 2006 because he was incarcerated. Mr. Mike contends that the employer mistakenly gave the Juneau Claims Center information on his brother who worked for them at the same time he did. 
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

The first issue to be decided in this matter is whether Mr. Mike was discharged or whether he voluntarily quit work. 

“Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party...” (Swarm, 87H-UI-265, September 29, 1987) 

Mr. Mike’s unrefuted testimony was that the employer gave mistaken information regarding the reason for his separation from work. He states that he worked until March 9, 2006 and voluntarily quit work due to lack of hours. The employer did not attend the hearing and Mr. Mike’s testimony was credible. The separation is considered to be a voluntary quit.

“We have previously held that a cut in hours, in and of itself, does not constitute good cause for leaving otherwise suitable work.” Thomas, Comm'r. Dec. 86H-UI-145, May 15, 1986.  

It is reasonable to expect that the employer would only pay an hourly employee for the actual hours that the employee worked. In addition, although Mr. Mike contends that he wanted more hours he failed to take the reasonable step of asking his employer if there was additional work he could do before he quit.

In addition, Mr. Mike could have continued to work the reduced hours while looking for other employment. The hearing record does not show that compelling circumstances forced Mr. Mike to quit work or that he made any reasonable attempts to keep his job. As such, he voluntarily left work without good cause, as good cause is defined for unemployment insurance purposes.

DECISION

The April 5, 2006, determination is MODIFIED and AFFIRMED. Benefits are denied under AS 23.20.379 (a) (1) (voluntary quit) for the weeks ending 
March 11, 2006 through April 15, 2006. Mr. Mike’s benefits remain reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 25, 2006fillin "" \d "".

                   

               Catherine Miller, Hearing Officer
