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CASE HISTORY

Mr. Musgrove timely appealed a May 9, 2006 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Musgrove began working for the employer on August 20, 2005 as a car wash attendant. His last day of work was April 4, 2006. Mr. Musgrove earned $9.50 per hour for full-time work.

On April 2, 2006, business was slow due to rain. During slow periods the employees are encouraged to keep busy with cleaning tasks. Around 3:00 p.m. the owner noticed, through the security camera system, that Mr. Musgrove had not been actively working for over an hour. In addition, he had a co-worker/friend in the office with him, which was against company policy.  The owner contacted the manager and had the manager call 
Mr. Musgrove to tell him that he needed to clean the two service bays “to the bone.” 
The employees normally work by themselves, so when the car wash is busy, they do not have time to clean the bays completely. The employees usually only have time to shovel out the sand and gravel. By asking Mr. Musgrove to clean the bays “to the bone,” she was asking him to shovel out as much gravel as he could and then spray the walls and floor totally clean. This can take from forty-five minutes to an hour and a half for each bay.
Mr. Musgrove was angry that the employer waited until after 3:00 p.m. to assign him a task that would take several hours to complete. He told the employer that he would be unable to complete the task prior to his shift ending. The employer advised him to do as much as he could. 

Shortly after the manager talked to Mr. Musgrove, the owner noticed that the security cameras were no longer transmitting pictures. The employer sent someone to the car wash to find out why the cameras were not working and found that the cameras were still working but that the modem to the computer had been unplugged. This resulted in the employer being unable to view what was happening at the car wash. Mr. Musgrove adamantly denies that he or his friend plugged the modem.   
Mr. Musgrove contends he did not know that the bays were dirty. He contends that he is not required to go in the self-service bays except to pick up the trash at the end of the day unless specifically asked. He originally stated that he only had time to work twenty minutes on the task because he had close-up chores to perform but later stated that he worked forty five minutes on each bay shoveling out the sand and gravel. 
The employer argues that employees are required to visually inspect the bays at the beginning of their shifts and that the chore is written on the daily checklist. In addition, when work is slow, employees are required to ask for additional tasks if they cannot find anything to do on their own. The employer contends Mr. Musgrove not only neglected to clean the bays as required but also left many other daily assignments uncompleted at the end of his shift.

The employer contended that the video tape from the security cameras shows that Mr. Musgrove continued to visit with his friend until after 4:00 p.m. and that Mr. Musgrove worked on cleaning the bays only for twenty minutes. Mr. Musgrove later admitted that he may not have worked as diligently as he could have at cleaning the bays because he was angry at his employer for watching him through the cameras and for giving him a hard task to do at the end of the day. He also did not like to spray the bays because he usually ended up getting wet.

After the hearing the employer provided a copy of the security camera recording on a compact disk (CD) to the Appeal Tribunal. Mr. Musgrove agreed to go to his former worksite to review the recording. He was to submit a written response regarding any comments he had regarding the recording by June 2, 2006. No response was received from Mr. Musgrove. The Tribunal was unable to view the CD due to formatting problems. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the    insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Lampton, Comm’r Dec. 03 2738, February 25, 2004, the Commissioner reiterated as had been held in past decisions:

A single act of willful disobedience of an employer's reasonable order constitutes misconduct in connection with the work.  An employer has the right to expect that a reasonable order will be obeyed.  Sorensen, Comm'r. Dec. 9123334, April 2, 1992.

Although it is understandable that Mr. Musgrove might be unhappy with getting assigned a hard task towards the end of the day, it was not unreasonable for the employer to ask Mr. Musgrove to clean the bays. Mr. Musgrove admits he could have worked more on cleaning the bays and chose not to do so because he was angry. 
Mr. Musgrove violated a standard of behavior the employer had a right to expect. This willful violation of a reasonable request constitutes misconduct, as shown in Lampton, above.
DECISION
The May 9, 2006 determination is AFFIRMED. Mr. Musgrove is disqualified under AS 23.20.379 beginning with the week ending 
April 8, 2006 through the week ending May 13, 2006. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 7, 2006.
                                                         Catherine Miller, 
Hearing Officer
