Barber, Harry A.
06 0688
Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99503-4149

APPEAL TRIBUNAL DECISION

Docket No. 06 0688     

 Hearing Date: June 2, 2006 

CLAIMANT:
EMPLOYER:

HARRY A BARBER                      
CLUB ALASKAN

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:


Harry A. Barber
None 

CASE HISTORY

Mr. Barber timely appealed a May 4, 2006 determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Barber began working for the employer on January 29, 2006 as a janitor. His last day of work was April 23, 2006. Mr. Barber earned $9.00 per hour for part-time work.

Mr. Barber worked approximately two hours a day Monday through Saturday and five to six hours on Sunday. Mr. Barber was not earning enough to make his rent, was evicted from his home in Fairbanks, and was forced to move to Chena Hot Springs to his father’s property, which was fourteen miles from work.

Due to lack of transportation, Mr. Barber was hitchhiking into work or taking a cab. He could not afford the $42.50 cab ride, and hitchhiking caused him to spend more time getting back and forth to work than the length of his shift. He advised his employer, on or about April 17, that he had found a job in Beaver, Alaska and would be leaving at the end of the month.

The employer hired a new bartender who was going to also do the janitorial work after Mr. Barber left. The new employee reported to the employer that Mr. Barber was not working the hours that he put on his timecard. The employer wrote 
Mr. Barber a note indicating that he needed to change the hours on his timecard to reflect the hours the bartender said he worked. Rather than argue, Mr. Barber did as requested.

On April 22, 2006, Mr. Barber came in to work and the bartender was doing his job. He completed the remaining chores and then went home. When he arrived at work on April 23, 2006 there was a note from his employer stating that the bartender had again informed her that he was not at work during the times listed on his timecard. 

Mr. Barber attempted to talk to the employer, but she told him she believed the bartender. He decided that he should quit immediately as he could not afford to work for free. He told his employer that he was not going to argue with her and would leave his keys with the bartender at the end of his shift.

Mr. Barber left Fairbanks to move to Beaver at the end of the month as planned. His new employer has provided him with free housing and he will begin working as soon as he becomes a resident of Beaver, which takes thirty days. The issue of being available for immediate full-time work is not before the Tribunal.  

STATUTORY PROVISIONS

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . 

CONCLUSION

"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

The department has consistently held that a worker has good cause to voluntarily leave work because of dissatisfaction with the wage if the wage is illegal, violates an express agreement between the worker and the employer made at the time of hire, or the employer fails or refuses to pay the worker's wages in a timely fashion. The worker must also have attempted to adjust the matter with the employer. 
Mr. Barber unrefuted testimony is that he was not being paid for the hours that he worked. He attempted to talk to his employer about it, but the employer was unrelenting. Mr. Barber was already in financial difficulties due to lack of earnings and could not be expected to work without compensation. As such, good cause has been established.
There is no evidence that the agency has addressed the issue of Mr. Barber’s inability to work until he has lived in Beaver for thirty days. This matter must be investigated by the Juneau Unemployment Insurance Claims Center. 

DECISION

The May 4, 2006, determination is REVERSED. Benefits are allowed for the weeks ending April 29, 2006 through June 3, 2006, if otherwise eligible.

The issue of Mr. Barber’s availability under AS 23.20.378 is REMANDED to the Juneau Unemployment Insurance Claims Center for investigation and issuance of a determination, if necessary.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 6, 2006fillin "" \d "".

                   

               Catherine Miller, Hearing Officer

