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CASE HISTORY

Ms. Hollinbeck timely appealed an April 13, 2006 determination that denied benefits under AS 23.20.379 on the ground that she was discharged for work-connected misconduct. 


FINDINGS OF FACT
Ms. Hollinbeck began work for the employer in December 2004. She worked thirty to forty hours a week as a flight service agent earning $10.00 per hour. Her last day of work was October 31, 2005.

On October 23, 2005, Ms. Hollinbeck was injured at work. She thought she had simply pulled a muscle in her back throwing a bag of garbage into a dumpster, so she did not advise her employer of the injury. She continued to work her regular schedule. On October 30, 2005, her back was still painful, so she reported the injury to her employer. 

Ms. Hollinbeck worked her regular shift on October 31, 2005. On her next day of work, November 4, 2005, Ms. Hollinbeck called her employer and stated that her back felt worse and that she would not be coming into work. She advised her employer that she had a doctor’s appointment scheduled for that day.

On November 5 and 6, 2005, Ms. Hollinbeck did not show up or call in for her scheduled shifts. She assumed that her employer would realize that she was unable to work due to her injury. 

On November 7, 2005, the employer contacted her to find out why she was not coming to work. Ms. Hollinbeck told her employer that her back was still bothering her. The employer advised Ms. Hollinbeck that there was light duty work available to her and that she needed to give them a doctor’s statement confirming the extent of her injury. The employer also asked Ms. Hollinbeck to come in and sign papers to initiate a worker’s compensation claim. Ms. Hollinbeck came in and signed the paperwork on November 7, 2005 but did not bring a doctor’s note even though she went to the doctor that day. 

On November 11, 2005, the employer again contacted Ms. Hollinbeck and asked for a doctor note. Ms. Hollinbeck indicated that she was having some trouble getting a doctor’s note. In addition, she advised the employer that because she was going out of town for a few weeks, she would be unable to get a doctor’s note until after her return.

Ms. Hollinbeck’s direct supervisor contacted her on November 18, 2005. He asked her when he could put her back on the schedule. Ms. Hollinbeck indicated that she had not yet been released for work. The supervisor again advised Ms. Hollinbeck that she needed to bring in a note from the doctor.  On December 1, 2005, the employer discharged Ms. Hollinbeck for failure to show up or call in for three scheduled shifts and failure to produce the requested doctor’s statement. 

Ms. Hollinbeck went to the doctor approximately every week and a half from November 7 through December 1, 2005. She asked her doctor several times to send her employer a note. She does not know why he did not. She did not follow up on getting a doctor’s statement because he never released her for work until 

March 20, 2006. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause;

(2) was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion… 
CONCLUSION

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, 

June 18, 1992.

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important; a single breach can amount to misconduct connected with the work. 

The employer could reasonably expect Ms. Hollinbeck to work as scheduled. Although Ms. Hollinbeck called work on November 4 and told her employer that she was not coming in, she did not tell her employer that she would not be in on subsequent days.  Ms. Hollinbeck had a responsibility to let her employer know what her medical status was. She made no effort to keep her employer informed. She has not established any compelling reason as to why she could not have called her employer to let them know that she would not be working her scheduled shifts or tell them why she did not get a doctor’s note as requested. 

As such, Ms. Hollinbeck’s unexcused absences due to failure to call in and her failure to provide a doctor’s statement as requested establish misconduct in connection with the work.

DECISION
The April 13, 2006 separation from work determination is AFFIRMED. 

Ms. Hollinbeck remains denied benefits under AS 23.20.379 beginning with the week ending December 3, 2005 to week ending January 7, 2006. Her maximum benefit entitlement continues to be reduced by three times her weekly benefit amount, and she may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 5, 2006.
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