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STATEMENT OF THE CASE

On May 18, 2006, Mr. Carter timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Carter began working for the employer on December 15, 2004. He last worked on April 28, 2006. At that time, he normally worked 40 hours per week and earned $12 per hour as a counter person.

As a counter person, a good part of Mr. Carter’s job was customer service and making sure the case was stocked with product, which consisted in good part of handmade kabobs of various types. 
The employer expected all employees to pitch in and do whatever necessary to provide good customer service and keep the business going smoothly. It was also plagued by employee complaints that not all employees were “team players.” This was both said of and by Mr. Carter. The employer tried a variety of methods to ensure all preparatory and other work was done, which consisted in part of making each employee responsible for a certain function and creating workflow charts. It finally concluded this method of micro-management was too time consuming and ultimately ineffective, so it fell back on the system of expecting everyone to do whatever it took to get the job done and work as a team for the good of the business and their wage.
Ms. Muzzana, who owned the business, had spoken to Mr. Carter on several occasions about running out of product, namely kabobs, after his shift ended and had instructed him that keeping well stocked was a job priority of his, especially in preparation for the weekend. A few weeks before his separation, Mr. Carter was overly zealous in his effort to acquiesce and had made too many kabobs too early in the week and the food had spoiled, necessitating its disposal. Mr. Carter also found it difficult to judge how many kabobs to make, as his shift ended daily at 5:00 p.m., which was in the middle of the daily rush occurring from 4:00 p.m. until 6:00 p.m. Sometimes the kabobs were almost gone by the time he left work. 
Shortly before his last day of work, Ms. Muzzana reminded Mr. Carter of the need to have the case stocked for the weekend. Before Mr. Carter left work on Friday, April 28, Ms. Muzzana asked him if the case was stocked. Mr. Carter said there were some in the case and some in the cooler, but that he would have to make more tomorrow. He then left as he had plans for the evening.

When Ms. Muzzana went to where the meat cutter was working, he told her that Mr. Carter had refused to help him stuff pork chops before he left. She also noticed that instead of the 50 kabobs she thought should have been made, there were six in the case and a few in the cooler. When Mr. Carter returned to work the next day, she fired him for not having stocked up on kabobs and not being a team player in assisting the meat cutter.

Mr. Carter had been busy all Friday with other chores and did not assist the meat cutter because it was close to his shift ending time of 5:00 p.m. and he wanted to leave on time. He did not stock up the kabobs because again, he was busy with his other chores and the kabobs he had made, about 30, had sold out more quickly than he had expected.

Ms. Muzzana did not think it had been overly busy that Friday, and although she did not check the numbers, did not think they could have sold out of kabobs that soon. She had warned Mr. Carter that his job was in jeopardy in an issue other than stocking.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

POLICY AND PRECEDENT
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

In Brown, Comm’r Dec. NO. 9225760, July 6, 1992, the Commissioner states in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.
CONCLUSION

Although Mr. Carter knew he needed to have sufficient stock at hand, he was obviously incapable of distinguishing how much that should be. He had made too much; he had made too little. Although he had been warned he would be discharged regarding another issue with his performance, he had never been warned he would be discharged if he failed to stock sufficiently. 

The employer was not present on his last day to determine how many kabobs were made and sold and that Mr. Carter was not otherwise gainfully employed, which would have made his behavior in not stocking sufficiently insubordination. She just surmised from the company receipts that it had not been overly busy and therefore, that Mr. Carter had been remiss in his duties. Because she did not give him an exact number to make each day, and he was not the only employee responsible for their production, it is difficult to establish that Mr. Carter’s shortage was a deliberate and malicious disregard of his employer’s interest and not just an isolated case of ordinary negligence and error in judgment.
The Appeal Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests. However, in this case, the record fails to support the conclusion that Mr. Carter had been warned his job was in jeopardy and that his behavior rose to a level of misconduct in connection with the work.

DECISION

The notice of determination issued in this matter on May 17, 2006 is REVERSED. Mr. Carter is allowed benefits under AS 23.20.379 for the weeks ending May 6, 2006 through June 10, 2006 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits, so long as he is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 9, 2006.


Janice Carran


Hearing Officer
