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Steve Hinds
CASE HISTORY

The employer timely appealed a May 18, 2006 determination that allowed benefits under AS 23.20.379 on the ground that the claimant was discharged for reasons other than work-connected misconduct. The issue is whether the claimant was discharged for work-connected misconduct or voluntarily quit suitable work without good cause.

FINDINGS OF FACT
Mr. Whittingham began work for the interested employer on December 10, 2002. He last worked on April 6, 2006. He was a full-time a Maintenance Supervisor and Security worker and was paid $20.25 hourly. 
Mr. Hinds, the Director of Human Resources for the interested employer, conducted a disciplinary session on April 6, 2006 with Mr. Whittingham. During that meeting, he warned Mr. Whittingham about his unresolved, continuing angry outbursts, which caused disharmony in the workplace and for which he had been counseled several times. Mr. Hinds told him further that he was required to make an appointment with the employer’s Employee Assistance Program or any other program by the close of business on April 10, 2006 so that he could get the help he needed to manage his anger on the job. In the meeting, Mr. Whittingham refused several times to make such an appointment. He was told he could not return to work unless his anger management issue was being addressed. 
To give Mr. Whittingham time to reconsider his initial refusal to seek help, he was told he was to be placed on paid administrative leave until the close of business on April 10. Mr. Hinds also told him he would be on paid leave status until his accrued leave exhausted.
On April 10, the employer received a letter from Mr. Whittingham’s attorney, who stated that Mr. Whittingham had not abandoned his job but would prepare a response to the Alaska Native Heritage Center. 
Mr. Whittingham’s accrued leave ran out on April 19, 2006. Mr. Whittingham was nonetheless retained as an employee of the Alaska Native Heritage Center after that date, as the employer wanted him to return to work, providing he complied with the directive to seek help for his anger problem.
On May 7, Mr. Whittingham sent the employer an email stating he was no longer an employee of the Alaska Native Heritage Center (exhibit 10, page 4). 
Mr. Whittingham applied for his claim year effective April 30, 2006.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(c) Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

The Employment Security Division’s Benefit Policy Manual in section MC 440 is pertinent and states, in part, regarding suspensions: 

1. 
Suspension without pay

a. 
Indefinite suspension

An involuntary leave of absence (which may be called suspension, administrative leave, or leave without pay) for an indefinite period severs the employer-employee relationship. The separation date is the date of the suspension. No further separation issue can arise regardless of the actions of either party.
b. 
Definite suspension

An involuntary leave of absence (which may be called suspension, administrative leave, or leave without pay) for a definite period does not sever the employer-employee relationship. If the worker files during the period of suspension, the separation date is the date of the suspension. A worker who fails to return at the close of a definite suspension has voluntarily left work effective on the date they were scheduled to return.
2. Suspension with pay
A worker who is suspended but paid by the employer is not unemployed under AS 23.20.505 because the worker is paid for the "service" of not coming to work for the employer. If the worker is discharged, the separation date is the date of the discharge.
Mr. Whittingham applied for his claim year after he had exhausted his paid suspension and accrued leave. By the time he applied for his claim year, he was on an indefinite, involuntary, unpaid leave of absence (suspension), which began April 20, the day after his accrued leave exhausted and which, as noted above, severs the employment relationship. An involuntary leave of absence, or suspension, is the same as a discharge for unemployment insurance purposes. The Tribunal will address the reason for his discharge, which was also the reason for the continuing leave of absence or suspension. 

In Cantrell, Comm’r Dec. 9225160, June 30, 1992, the Commissioner held, in part:

Generally, a refusal to work as directed constitutes insubordination. The Department has consistently held that an employer has the right to expect that reasonable orders will be obeyed. A worker who places himself or herself in opposition to the employer's best interests by opposing reasonable directives or work assignments commits misconduct connected with the work. In re Bartlett, Dec. No. 87H-UI-010, February 6, 1987. In re Douglas, Dec. No.9029364, August 9, 1991. 

Mr. Whittingham was suspended because he refused to comply with the employer’s reasonable directive to seek help for his anger issues, for which he had been counseled several times. His refusal in the April 6 meeting and his continued refusal to act as directed after being suspended are considered to be acts of insubordination. Insubordination, as noted in the Cantrell decision, is considered to be misconduct. Therefore, Mr. Whittingham’s employment was terminated for misconduct.
Because the date on which Mr. Whittingham’s employment was severed was April 20, 2006, the dates in the decision will be modified.
DECISION
The February 28, 2006 determination is REVERSED and MODIFIED. 
Mr. Whittingham’s benefits are denied pursuant to AS 23.20.379(a)(2) (discharge) for the week ending April 22, 2006 through the week ending 
May 27, 2006. The claimant’s maximum benefit entitlement is reduced by three weeks. Further, his eligibility for extended benefits is jeopardized.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 9, 2006.


Diane Reeves, Hearing Officer
