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STATEMENT OF THE CASE

On June 1, 2006, the employer timely appealed a notice of determination that allowed Ms. Roberds unemployment insurance benefits under AS 23.20.379. The issue before me is whether Ms. Roberds was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Roberds began working for the employer on July 18, 2000. She last worked on April 26, 2006. At that time, she normally worked 40 hours per week and earned $14.43 per hour as a nursing assistant.

Ms. Roberds last worked on Wednesday, April 26, 2006. She notified Ms. Lord, who was her supervisor, chief nurse, and head scheduler, by telephone message on both April 27 and 28 that she would be unable to work due to problems securing childcare. Her normal daycare provider was unavailable due to imminent foot surgery, and Ms. Roberds could not find adequate, alternate affordable daycare. Ms. Roberds was paid vacation pay for those two days.
On Monday and Tuesday, May 1 and 2, Ms. Roberds called in again as she still did not have daycare. On the last call, Ms. Roberds indicated she was not hopeful of securing daycare and wished to use the balance of her leave to cover the rest of the week to give her more time to get daycare. She beseeched 
Ms. Lord to call her at home and left both her home and cell numbers.
After receiving multiple calls from Ms. Roberds, Ms. Lord called her at home around 10:15 a.m. that Tuesday to discuss her inability to come to work. 

Ms. Roberds was not at home, but her husband informed Ms. Lord that 

Ms. Roberds was on her way to work. She assumed Ms. Roberds was coming to work and was greatly relieved, as the office was short-staffed.

Ms. Roberds did not get to work until 1:15 p.m., and arrived with the intention of completing her timecard for the pay period only. After doing so, she called Ms. Lord from work before leaving. When Ms. Lord asked her if she was going to stay and work, she answered no. No more was said.
ARGUMENTS OF THE PARTIES

Ms. Roberds stated she continued to call in each day before the beginning of her shift for the rest of that week, leaving messages on Ms. Lord’s answering machine as before. Ms. Lord does not remember getting any of those calls.

FINDING OF FACT, CONTINUED

Ms. Lord called Ms. Roberds at home on the afternoon of Wednesday, May 3, and left a message that if Ms. Roberds did not come to work the absenteeism policy would be implemented. Ms. Lord knew the company had a policy of terminating employment for no show/no call for three consecutive days, but was unsure how the policy related to her. She left Ms. Lord a message stating she did not understand the message and to please explain it to her. She never received a reply.

Ms. Lord terminated Ms. Roberds effective Monday, May 8 for not showing up for work without proper notification for three consecutive days. She felt it was Ms. Roberds’ responsibility to keep in touch with her and make sure contact was made. She had previously been accused of harassment with another employee when attempting to reach that employee at home and did not want to risk repeating a similar experience with Ms. Roberds.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

Ms. Roberds was discharged for absenteeism without notification, not for being absent due to a lack of childcare. This case turns on the credibility of the participants as to whether misconduct was involved.
It would appear the communication broke down at the point Ms. Lord expected Ms. Roberds to work when she showed up to complete her timecard. While 
Ms. Lord may not remember daily calls being left for her from Ms. Roberds, the preponderance of evidence would indicate Ms. Roberds did place the calls, especially regarding clarification of the policy which may lead to her discharge. 
The preponderance turns on Ms. Lord’s noted agitation at Ms. Roberds showing up to the worksite only to complete her timecard; her understandable concern at not wanting to do anything to subject herself to another harassment suit; and her not denying outright that the calls were not placed, but that she does not “remember” them being placed. 

Because proper notice was given and Ms. Roberds had a compelling reason for her absence, it is the conclusion of the Appeal Tribunal that the employer has not established it discharged Ms. Roberds for work-related misconduct.

DECISION

The notice of determination issued in this matter on May 23, 2006 is AFFIRMED. Ms. Roberds is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits are allowed for the weeks ending April 29, 2006 through June 3, 2006, so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 26, 2006.
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