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CASE HISTORY

The claimant timely appealed a May 30, 2006 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.

FINDINGS OF FACT

Ms. Snowden was employed with the interested employer from January 2006 through May 7, 2006. She was paid $10 per hour for part-time work as a “prep” worker. Her last day of work was May 6, 2006. The work was located in Fairbanks, Alaska. 
On May 7, Ms. Snowden arrived 20 minutes late for work. Her boyfriend, who is the manager for Mr. Tortorella, had not been at work for two days. Mr. Tortorella asked her where her boyfriend was and why she was late for work. Ms. Snowden began yelling and using profanity, saying the F-word and various other curse words. She was “very” loud; the customers in dining room could hear her. She then began screaming, “What are you going to do? Fire me?” At that point, Mr. Tortorella did not want her to continue working for him and told her to leave the premises. He terminated her employment for using profanity in a “very loud and contentious” manner in front of him and his customers and for being late for work that day. 

Mr. Tortorella warned Ms. Snowden previously about her tardiness, as she was frequently late for work.

Ms. Snowden denied cursing as alleged, although she admitted she “may have” raised her voice to Mr. Tortorella. 
Ms. Snowden was late the final day because her sister-in-law wanted her to go to the store to buy her baby some milk. Ms. Snowden went to get the baby’s milk as a courtesy to her sister-in-law. 
Ms. Snowden maintained she was “always” on time, yet she went on to describe a time (other than May 7) she was late for work. She denied having been warned for tardiness.
PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…
CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown. To establish misconduct, it is the employer’s burden to present sufficient evidence to show that the worker knowingly acted against the employer’s interests.
Ms. Snowden damaged her credibility when she denied being late for work and then described a time (earlier than on the final day) when she was late for work. The Tribunal holds, therefore, that the employer’s testimony is more credible.

Yelling and cursing at an employer in front of customers is considered to be deliberate and heedless behavior contrary to the standard of behavior the employer could reasonably expect. Such behavior, as noted in the regulation, above, constitutes misconduct. 
In the instant matter, part of the reason Ms. Snowden was discharged was for yelling and cursing at Mr. Tortorella in the presence of his customers. Her actions, therefore, do rise to the level of misconduct. 
The Tribunal need not address Ms. Snowden’s late arrival for work, as her yelling and cursing alone establish she was discharged for work-connected misconduct.
DECISION

The May 30, 2006 determination is AFFIRMED. Benefits are denied pursuant to AS 23.20.379 for the weeks ending May 13, 2006 through June 17, 2006. Ms. Snowden’s maximum benefit entitlement is reduced by three weeks. Further, she may be ineligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 21, 2006.


Diane Reeves, Hearing Officer

