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CASE HISTORY
Ms. Sene timely appealed from a redetermination issued on June 12, 2006. That redetermination denied benefits under AS 23.20.378, 8 AAC 85.351, and 8 AAC 85.350 and disqualified her on the ground that she failed to register for work as directed. The issue is whether Ms. Sene was able and available for suitable work.
FINDINGS OF FACT

On April 25, 2006, Ms. Sene registered for work on ALEXsys, the new computer-based Alaska Labor Exchange System for the Employment Security Division (hereinafter referred to as Division). When ALEXsys said her registration was completed she chose the option of viewing the job postings instead of posting a résumé. Ms. Sene had also applied for food stamps with the office of public assistance, which informed her she qualified for unemployment insurance benefits and was required to apply.

Ms. Sene reactived her claim for benefits on April 26, 2006 with an effective date of April 3, and was in continuous filing status on that claim when she filed for a new benefit year on May 22 with an effective date of May 21, 2006.

When she reactivated her claim, she provided the Division with a corrected Anchorage address, which she used until changing her address with the Division effective June 13, 2006, to another address within Anchorage.
Approximately 6,000 claimants who were fully registered and currently filing for unemployment insurance benefits, were notified through a series of three mailers sent from mid-April to mid-May 2006 of ALEXsys. The mailers were sent to each claimant’s current mailing address. ALEXsys is currently the Division’s only method of work registration and job matching. On April 17, 2006, ALEXsys became available for use to employers and members of the public.

In order to help claimants with the ALEXsys registration requirement, several mechanisms were put into place. The Division provided a toll-free phone number for claimants to call if they needed help; the staffing at the Job Centers was increased to help claimants properly register; and there were workshops set up at some of the Job Centers to help those who needed help to fulfill the work registration requirement.

When Ms. Sene opened her new claim on May 22, the claimstaker entered her information on the agency application online. When the claimstaker asked 

Ms. Sene if she was familiar with ALEXsys, Ms. Sene said yes. When she asked Ms. Sene if she was registered on ALEXsys, she said she was. Before a claimant is assigned a confirmation number for successful completion of their application, it is standard procedure for a claimstaker to read verbatim a printed sheet with various instructions for filing for benefits. These include, in part: the requirement to register and create a résumé on ALEXsys, the Internet address of ALEXsys, a number to dial for assistance with ALEXsys, the requirement for the résumé to be posted online for employers and Division staff for job referrals, and a notice that failure to register and create and post a résumé within 7 days from the date the new claim is filed may result in a denial of benefits (Exhibit 10). The week Ms. Sene filed for her new claim was the first week claimstakers so instructed claimants of the ALEXsys requirements. Ms. Sene does not remember being so instructed.
On May 23, Ms. Sene was sent a mailer as the result of having filed a new claim for benefits, which advised that by June 3, 2006 she was required to: 1) register and create a résumé in ALEXsys within 7 days from the date she filed her new claim and 2) post and maintain a résumé online in ALEXsys, listing a telephone number for any needed assistance. Another requirement was to respond promptly to all job referrals made by either an employer or a Division representative. The letter also stated that these requirements must be met and failure to follow the instructions “will result in a denial of benefits.” 
The above mailer was sent to the address Ms. Sene provided the Division when she established her new claim. At that time she was living with another family who maintained possession of the mail box key and distributed the mail as it arrived and at their convenience. Ms. Sene arranged for both her unemployment and child support checks to be sent to this address. Ms. Sene received the claimant handbook the Division mailed to her on May 23, but does not remember receiving the mailer giving the ALEXsys instructions that was mailed the same day to the same address.
When Ms. Sene began receiving her unemployment insurance checks, she was confident that she had met any and all requirements. When she was notified on June 6 that her benefits had been held up, she immediately contacted her claim center. The claimstaker informed her she would continue to be denied benefits until she posted a résumé. Ms. Sene went to the Job Service office that day and posted her résumé with staff assistance, after great confusion,  difficulty and almost two hours of her time.
PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work....

8 AAC 85.350 provides, in part:


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351…
8 AAC 85.351 provides:

(a)
a claimant who files a claim for benefits in a state that acts as agent in taking claims for benefits held by this state shall register for work in accordance with the statutes, regulations, and procedures of the state in which the claim is filed.

(b)
a claimant who files for benefits in this state shall register for work as required by AS 23.20 and this section. A claimant shall register for work


(1)
repealed 3/4/2006;

(2)
in person or by mail at the employment service office of the division that is nearest the claimant’s residence;

(3)
by telephone, if permitted by the director; or

(4)
at the department’s website by electronic means, if available from the division.

(c)  
The director shall find that a claimant is not available for work for any week ending before completion of a placement registration for work.  To be considered available for work from the date of the initial claim, a claimant must complete a placement registration within seven days after filing the initial claim.  If the placement registration is not completed within seven days, the claimant is considered available for work the week the placement registration is completed.

(d)  
Repealed 3/4/2006.

(e)  
The director shall require a claimant to have a placement registration for work if the claimant is ready for work in at least one occupation.  The director shall consider a claimant ready for work in an occupation if the claimant meets the skill qualifications for the occupation.  If the director requires a claimant to have a placement registration, upon completion of the placement registration, the claimant will be placed in active status in the job matching system for the division and will be referable to job orders placed by employers with the division.

(f)  
The director may assign a preplacement registration to a claimant who has been selected as in need of reemployment services under 8 AAC 85.357 or has other barriers to reemployment as determined by the director.  If the director assigns a claimant to a preplacement registration, the claimant will be eligible for reemployment services, but will not be placed in active status in the job-matching system of the division.  The director shall convert the preplacement registration to a placement registration when the director determines that the claimant is ready for work.
(g)
The director may defer registration for work for a claimant who is

(1)  
temporarily unemployed with a definite date to return to full-time work within 90 days after the date the claimant files the initial claim;

(2)
unemployed due to a labor dispute;

(3)  
traveling, immediately following the filing of the initial claim, for the purpose of relocating outside of this state; upon arrival in the new area of residence, the claimant shall register for work as required in (a) of this section;

(4)  
repealed 3/4/2006;

(5)
normally hired through a trade union, if the union furnishes information when requested by the director to verify the claimant’s current membership and eligibility for dispatch;

(6)  
repealed 3/4/2006;

(7)  
repealed 3/4/2006;

(8)  
under an approved waiver of availability under 
AS 23.20.378.

(h)  
Repealed 3/4/2006.

(i)  
If the director does not require the claimant to have a placement registration, the director shall inform the claimant that the placement registration requirement has been deferred and advise the claimant of available employment services.  

CONCLUSION

The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

To be considered able and available for work and therefore eligible for benefits, a claimant must register for work as required by statute and regulation.
The Division determined that Ms. Sene was required to register for work through ALEXsys. Even though Ms. Sene does not remember being informed of the requirement to post a résumé when filing her claim, the preponderance of evidence, as established in Division procedure coupled with a written letter of claimstaker instruction, would indicate that Ms. Sene was so informed. Even if the claimstaker was negligent, the Division sent Ms. Sene another set of instructions in the form of the mailer on May 23.
In Whitlock, Comm'r Dec. No. 9229240, March 17, 1993, the Commissioner of Labor addressed an appeal reopening issue in part as follows: 

There is a presumption that mail which is properly addressed and placed within the U.S. mail system will be timely delivered to that address. Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can that presumption be overcome...
The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]. Anderson, Comm'r Dec. 84H-UI-186, July 20, 1984.

When Ms. Sene allowed the family she was living with to be in charge of her mail, she made that family her agent. As such, any failure on its part to responsibly and timely deliver her mail is not a circumstance beyond her 
control for not receiving her mail. She obviously felt comfortable enough with the postal situation to have both child support and benefit checks sent there.

Furthermore, Ms. Sene has not presented any evidence that would overcome the presumption of timely delivery by the post office. She did not have any other problems with Division mail and received the claimant handbook that was mailed the same day.

Because the failure of a party’s agent is not a circumstance to excuse non-receipt of mail and because Ms. Sene has not overcome the presumption of timely delivery by the post office, the preponderance of evidence indicates that Ms. Sene did receive the mailer and was given sufficient notice by the Division if not by the claimstaker AND the mailer, at least by the mailer.
The mailer gave specific ALEXsys instruction on what was required of 

Ms. Sene. That she assumed she had met the requirements because she was receiving checks or was registered is not a circumstance beyond her control for not complying. That the actual process was difficult and time consuming, and thus frustrating for Ms. Sene, is discounted by the fact that she did get the Division assistance she needed and was ultimately successful in her efforts. 

The regulation specifies that a claimant is considered available the week in which the registration is completed. Ms. Sene complied with the registration requirement on June 6. Benefits for the weeks ending May 27 and June 3, 2006 were, therefore, properly denied.


DECISION
The redetermination issued on June 12, 2006 is AFFIRMED. Benefits are denied for the weeks ending May 27, 2006 and June 3, 2006.
APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 6, 2006.
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