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STATEMENT OF THE CASE

The claimant, Ms. Downs, timely appealed a June 7, 2006 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Downs began working for the employer July 3, 2000. She last worked on May 19, 2006. At that time, she normally worked full-time as a Medical Assistant and was paid $17 hourly. The employment was located in the Palmer-Wasilla (Alaska) area.

During the final week of work, the employer received six complaints from staff members and patients regarding Ms. Downs’ negative interactions with them. Two of the three patients who complained stated they did not wish to have any more contact with Ms. Downs; the other patient complained that Ms. Downs’ manner was too blunt and direct and that she handled the (patient’s) situation poorly. The three staff complainants all said they were contemplating leaving work if Ms. Downs remained, as she was rude, “nit-picky,” and frequently made negative/derogatory comments.
The employer discharged Ms. Downs on May 19, 2006 for failing to maintain a positive manner and work harmoniously with the staff and patients.

The employer had attempted to create a harmonious workplace by counseling Ms. Downs about her negativity and by moving her to various locations of the medical practice, as well as to have her work with the various practioners’ work groups. Ms. Downs did better for a time after each counseling session but would soon revert to her previous behavior. Ms. Scott, the Office Manager, maintained that over the years, the intervals between Ms. Downs’ counseling sessions and the start of complaints from staff and patients about Ms. Downs’ behavior lessened. 

At the end of Ms. Downs’ employment, however, one of the practioners flatly refused to work with her due to her negativity. 
Ms. Downs had been counseled about her negative behavior as early as July 2002. In at least one of the counseling sessions, she was told that further discipline, up to dismissal, would result if her behavior did not change.

By July 2005, after the employer had received numerous complaints about 
Ms. Downs’ negative behavior, Ms. Scott counseled her. 
On January 27, 2006, Ms. Scott again counseled Ms. Downs about her attitude and once more placed her with a different work group. Ms. Scott told her at that time she was “running out of options.” 

Ms. Downs argued that she tried to change and was willing to improve after being counseled but that she is human and makes mistakes. She described herself as “direct and abrupt at times.” She feels that being honest and direct is the “best way.” She admitted feeling “stressed” by the new computer system.
STATUTORY PROVISIONS

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…
(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion…
CONCLUSION

It is the responsibility of an employee to "get along" with other employees to the best of his or her ability. However, because it is unlikely that any one person can have continual harmonious working relationships with everyone, isolated instances of minor verbal disagreements among employees would not generally constitute misconduct in connection with the work. Only if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, is the worker considered to have committed an act of misconduct connected with the work. Wright, Comm'r Dec, No. 9123524, February 14, 1992. Cited in ESD Benefit Policy Manual, MC 390.25.

As noted in the Wright decision (above), it was Ms. Downs’ responsibility to her employer to interact harmoniously with others when at work. It has been shown that Ms. Downs’ on-the-job behavior was satisfactory at times, especially after being warned, which establishes that she was capable of interacting harmoniously or refraining from behaving negatively with coworkers as well as with patients. However, Ms. Downs’s admission that being direct was the “best way,” indicates to the Tribunal that she was not of a frame of mind to truly change her behavior. 

The Tribunal holds that Ms. Downs’ failure to refrain from acting negatively did interrupt the efficient operation of the employer’s business, as shown by the numerous complaints received about her. It is, therefore, the conclusion of the Tribunal that the employer discharged Ms. Downs for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on June 7, 2006 is AFFIRMED. Ms. Downs is denied unemployment benefits under AS 23.20.379 for the weeks ending May 27, 2006 through July 1, 2006. The three-week reduction of Ms. Downs’s maximum benefit entitlement and ineligibility for extended benefits remain undisturbed.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 29, 2006.


Diane Reeves, 
Hearing Officer
