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STATEMENT OF THE CASE

Mr. Moore timely appealed a June 7, 2006 determination that denied unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether he was discharged for work-connected misconduct.

FINDINGS OF FACT

Mr. Moore worked for the employer from April 2003 through May 19, 2006. He worked full-time at a rate of $13.94 per hour as a load builder. 

Mr. Moore called in sick on Monday, May 22, 2006. He told the employer that he had been sick all night with an upset stomach. His employer advised him that he needed to bring a doctor’s note when he came to work the following day. Mr. Moore told the employer that he was not going to go to the doctor. The employer reiterated that he needed to bring in a doctor’s note if he wanted to continue working.

On May 23, 2006, the employer contacted Mr. Moore, as he failed to show up for work. Mr. Moore indicated that he did not show up for work because he did not have a doctor’s note and could not afford to go to the doctor. The employer reminded Mr. Moore that he had health insurance and that he needed to go to the doctor to verify his illness on May 22. Mr. Moore then stated he did not have transportation to get to the doctor. He advised his supervisor that he was going to talk to the branch manager. 

On May 24, 2006, the employer again contacted Mr. Moore as he had not yet contacted the branch manager. Mr. Moore advised the employer that he had not gone to the doctor and was not intending to go to the doctor. The employer then terminated Mr. Moore for failure to provide a doctor’s note.

Mr. Moore had problems with attendance in the past and was advised on January 11, 2006 that any further absences due to medical reasons must be supported by a doctor note.

Mr. Moore contends that the employer was aware of medical problems with he legs. He states that the medication he took for the pain is what caused his stomach problems. He argues that he should not have to go to the doctor since he already knew what made him ill; he still owes the doctor money from prior visits. 
STATUTORY PROVISIONS

AS 23.20.379 Discharge for misconduct 

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 Discharge for misconduct 

(d) "Misconduct connected with the insured worker's work" as used in 

AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

"The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.
Being absent from work due to illness or injury can provide a compelling reason for the absence. However, the employer has the right to ask the employee for verification of the illness or injury, especially when the employee has had a problem with absenteeism in the past. 

Refusing to obey an employer’s reasonable request, as in Vaara above, is insubordination. Insubordination is misconduct. Therefore, the disqualifying provisions of AS 23.20.379 do apply in this separation.

Mr. Moore’s refusal to have his illness verified by a doctor as directed constitutes insubordination. Based on the evidence presented, the Tribunal believes that 
Mr. Moore was discharged due to misconduct in connection with the work. 

DECISION

The June 7, 2006, determination is AFFIRMED. Benefits are denied for the weeks ending May 27, 2006 through July 1, 2006. Mr. Moore’s benefits will be reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 19, 2006fillin "" \d "".

                   

               Catherine Miller, Hearing Officer

