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STATEMENT OF THE CASE

On April 21, 2006, Ms. Huntley timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Huntley began working for the employer in August 2004. She last worked on April 7, 2006. At that time, she normally worked 32 hours per week and earned $14.71 per hour as a bartender.

After her shift on April 7, Ms. Huntley wrote a note to the owner’s daughter regarding a rumor that the owner’s daughter wanted to get her fired. She asked the daughter why she would want to get a single parent fired from their job. The owner found the note the next day instead of her daughter and discharged Ms. Huntley for what she referred to as “playing games.” 

Ms. Huntley had never been warned regarding unsatisfactory work performance and believes her discharge was more for personal reasons.
The employer told the Claim Center that Ms. Huntley had been discharged for a credit card sale to a minor in the bar after hours. The employer has since then instigated a policy whereby minors cannot have credit card purchases of any kind, including cash advances, in or outside of the bar.

Ms. Huntley did secure a cash advance of $40 for a minor after hours on 

April 7. The minor was 20 and needed the money for laundry, as all the ATMs were closed. The minor waited outside the bar and Ms. Huntley said it was common practice for the bartenders to run such cash advances. She had never been warned it was against company policy to do so.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The employer did not attend the hearing to provide testimony as to why it discharged Ms. Huntley. If it was, as stated to Ms. Huntley, for writing a note confronting a co-worker regarding rumors of her impending discharge, that is more an effort towards job preservation than any deliberate and malicious disregard of the employer’s interest. If it was for giving a minor a cash advance after hours, the employer itself admitted to the Claim Center it had no policy against such behavior at the time the incident occurred. While it may have been unwise on the part of Ms. Huntley, it was common practice at the bar.
Because neither of the acts brought forth as possible reasons for Ms. Huntley’s discharge establish misconduct, it is the conclusion of the Appeal Tribunal that Ms. Huntley was discharged for reasons other than misconduct in connection with the work. 

DECISION

The notice of determination issued in this matter on April 18, 2006 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending April 15, 2006 through May 20, 2006. The reduction of Ms. Huntley’s benefits is restored, and she is eligible for the receipt of extended benefits, so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on June 27, 2006.








Janice Carran








Hearing Officer
