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CASE HISTORY

Mr. Cavitt appealed a June 1, 2006 determination that denied him benefits under AS 23.20.379. The issue is whether Mr. Cavitt was terminated for work-connected misconduct.


FINDINGS OF FACT
Mr. Cavitt began work for this employer in 1993. His last day of work was   May 7, 2006.  Mr. Cavitt worked as a Dual Diagnostic Counselor II at the Clithroe Center (Center). His duties required him to counsel, individually, and in group settings, mentally ill, addicted clients. Mr. Cavitt worked Sunday through Thursday.
The employer terminated Mr. Cavitt shortly after suspending him from work on Sunday, May 7, 2006. 

On that day, Mr. Cavitt had three patients assigned specifically to him. At the time there were a total of about 11 patients at the Center. Mr. Cavitt was the only counselor on duty and therefore was in charge of all of the patients at the facility. One of his daily duties was to conduct a group counseling session; this group therapy session was to include all the patients at the center.
One of the three patients assigned to Mr. Cavitt was new and had been at the facility for two days without any contact with Mr. Cavitt because Mr. Cavitt had not been at work. Mr. Cavitt was anxious to begin a counseling assessment, so he asked his counselor assistant (CA), Laura, if she would facilitate group therapy for him by taking the patients to an air show. Mr. Cavitt forthrightly testified that this was the first time he had ever made such a request of a CA.
The CA was not opposed to taking the patients because it would get her out of the facility as well. Mr. Cavitt asked her several times if she was comfortable with the assignment because it was voluntary. She expressed that she was "happy" to do it.  
Before leaving, the CA brought to Mr. Cavitt's attention the escalating symptoms of one of the patents. All morning, Mr. Cavitt had been dealing with this patient who had increasing feelings of "entitlement."  

Sometime at midmorning, the CA took eight of the eleven patients, not to the airshow, but to an Alcoholics Anonymous (AA) meeting. One of the three patients left behind was the new patient Mr. Cavitt wanted to meet with; the second patient had been the one with escalating feelings of "entitlement; " and a third patient.  While the CA was conducting the off-campus therapy, she called Ms. David, the diagnosis supervisor, about taking the patients from the facility and leaving three patients behind. 
When the CA returned from the off-campus therapy, she notified the "detox" nurse of the patient with escalating symptoms. The detox nurse, in turn, notified the psychiatrist who prescribed a new medicine regime. Fearing patient agitation, he requested the counselor, Mr. Cavitt, be present when the new  medication was to be administered. That information was relayed to Mr. Cavitt by the CA. Mr. Cavitt attempted to contact the detox nurse, but noted to the CA that in the future the detox nurse should contact him directly. He was unable to contact the nurse. 

After being notified of the situation by the CA, Ms. David went to the Center. She considered the patients left at the facility to be a safety issue. She contacted Mr. See, the employer's Director of Human Resources, who advised her to suspend Mr. Cavitt and send him home.
Mr. Cavitt was subsequently terminated. The termination letter (Exhibit 4) elaborates a number of reasons for the termination, in addition to the above-mentioned situation, which the employer characterized as a refusal to conduct group therapy and a refusal to assist the detox nurse administer a new medication.  Mr. Cavitt also had patient information on his laptop computer, which was against the employer's policy and federal law, and had failed to assemble patient files properly by leaving unrelated documents and paperwork in the file.

At his hearing Mr. Cavitt responded to these charges that he had been dispatched home before he was able to contact the detox nurse, and that he had not refused to assist the detox nurse with the patient with escalating symptoms. Furthermore, files are generally maintained by the CA (whom he described as very competent) and the file examined during the quarterly quality improvement audit simply had not yet been arranged. Finally, he had been advised on May 4, 2006 that the information on his laptop was inappropriate and that he could not use it to maintain patient records. In the intervening few days leading up to May 7, 2006 he had not been yet able to transfer the information on his laptop to the employer's computer system. 

The record contains warnings about job performance in January 2006 and specifically on April 24, 2006, shortly after Mr. Cavitt returned from administrative leave. Mr. Cavitt had been receiving medical treatment from   Dr. Hawks. In February and March 2006, Dr. Hawks listed some accommodations for Mr. Cavitt who returned to work from administrative leave April 19, 2006.  Dr. Hawks had listed such accommodations as knocking before entering his office, and allowing Mr. Cavitt time to complete his "train of thought" before talking to him (Exhibit 21). Eventually, Mr. Cavitt filed an American's with Disabilities Act (ADA) complaint and other complaints because of the employer's noncompliance. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:


The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….


”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

On his last day of work, Mr. Cavitt made an unusual field-trip assignment to his CA to take the place of his group therapy session. Mr. Cavitt, who was a very long term employee, was well aware his employer was unhappy with his job performance. Mr. Cavitt himself forthrightly testified that he had never made such a staff assignment before, and that he made the assignment to allow himself the time to devote to an intake meeting with his new patient. 
Whether his assignment posed a danger to him or his assistant, or whether his CA consented to the field-trip or not, Mr. Cavitt failed to do his group therapy duty. Doing an initial counseling secession with a patient, which was also one of his duties, does not constitute a valid reason for delegating his group therapy responsibilities. Therefore, the Tribunal must conclude Mr. Cavitt was insubordinate in failing to do his duties.  Since he must have well-understood his responsibilities, his act was an intentional disregard of the employer’s best interests, and his resulting discharge was for work-connected misconduct. 
Furthermore, there is no proof his discharge was a retaliatory measure, nor is there any indication Mr. Cavitt was medically unfit for duty at the time of his discharge.

DECISION
The determination issued on June 1, 2006 is AFFIRMED. Benefits remain         Mr. Cavitt based upon AS 23.20.379 for the weeks ending May 13, 2006 through week ending June 17, 2006. Mr. Cavitt’s maximum benefits payable remains reduced by three times the weekly benefit amount. Further, he may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 19, 2006.
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Hearing Officer

