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CASE HISTORY

Ms. Billingham timely appealed a June 1, 2006 determination that denied benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Billingham began working for the employer on May 2. 2005, as a parks caretaker operator. Her last day of work was May 10, 2006. 
Ms. Billingham earned $21.66 per hour for full-time work. Ms. Billingham drove a water truck and was responsible for spraying the sidewalks clear of gravel. 
On May 10, 2006, at approximately 1:00 p.m., Ms. Billingham accidentally sprayed over the sidewalk and into a flower box. The water spray picked up mulch from the flower box and deposited it on the hood and roof of a pickup parked in the adjoining parking lot. Ms. Billingham looked for her radio to call her employer and realized that she had left it at the restaurant at lunch. She looked around for the owner of the truck but did not see anyone. 

Ms. Billingham assumed the owner would be angry that she had sprayed his truck with “potter’s soil.” She “panicked” and “elected” to go back to the area of the restaurant where she ate lunch to fill up the water truck at a nearby fire hydrant so that she could spray the pickup with fresh water. She did not go into the restaurant to pick up her radio or attempt to use a phone to contact her employer.
Ms. Billingham drove back to the pickup and sprayed it until it looked clean. She could not see any damage to the pickup from her vehicle. She chose not to get out of her vehicle to inspect the pickup. 
Ms. Billingham did not go into the parking lot or stop or wait on the roadway to see if the owner would show up. She believed that might cause further problems due to the busy traffic on the roadway or that she might get her vehicle blocked in at the parking lot. She drove back to the restaurant and picked up her radio. Ms. Billingham did not call her employer at this time because she did not want to tell her employer over the radio what had happened. She decided to wait until the end of the day to tell her employer.  
At approximately 3:00 p.m. the employer received a phone call from the street maintenance department indicating that a complaint had been received. The complainant stated that a water truck had sprayed his pickup truck and caused some damage. The employer determined that Ms. Billingham had been driving in the area of the accident, contacted Ms. Billingham, and asked her to come into the shop early to talk to him. 
Ms. Billingham assumed from her supervisor’s tone of voice that he had received a complaint about the incident. She again chose not to tell her employer about the accident over the radio but wait until she reached the office. When she got to the office she admitted to spraying dirt on the pickup. Ms. Billingham completed some accident reports and completed a drug/alcohol test as per employer policy. On May 14, 2006, 
Ms. Billingham was officially discharged for failure to contact her supervisor prior to leaving the scene of the accident.
Ms. Billingham agrees that the employer’s policy mandates that if she is involved in an accident that she must stop and contact her supervisor immediately so that the employer can do an immediate onsite investigation of the accident. She contends that she did not call her supervisor immediately because she did not considered the incident to be an “accident.” 
Ms. Billingham admits that she may not have adjusted the water pressure correctly for the job that she was doing and that the pressure may have been too high. She “will not admit or deny” that there was damage to the pickup. 
When asked in the hearing if she believed that she would have been discharged if she had stayed on the scene and immediately advised her employer that she had sprayed a vehicle with mulch, Ms. Billingham replied, “Yes, I think I would have been.” 
Ms. Billingham had an over-spray incident the previous year involving spraying a pedestrian with water and gravel. She was warned to be more careful. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)    was discharged for misconduct connected with the insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

In Cantrell, Comm’r Dec. 9225160, June 30, 1992, the Commissioner held, in part:

Generally, a refusal to work as directed constitutes insubordination. The Department has consistently held that an employer has the right to expect that reasonable orders will be obeyed. A worker who places himself or herself in opposition to the employer's best interests by opposing reasonable directives or work assignments commits misconduct connected with the work. In re Bartlett, Dec. No. 87H-UI-010, February 6, 1987. In re Douglas, Dec. No.9029364, August 9, 1991….

The request that employees remain on the scene of an accident and contact their supervisor immediately is reasonable due to the potential negative impact an accident might have to the employer. Ms. Billingham admits that she:

· panicked when she sprayed mulch over the pickup, 
· knew the driver of the pickup would be upset, and

· believed that if she stayed at the scene and contacted her employer, as required, that she would have been discharged. 
These admissions clearly show that Ms. Billingham knew that this “incident” could have a negative impact on her employer as well as a negative impact on her continued employment. As such, although 
Ms. Billingham was adamant that the reason that she did not call her employer as soon as possible after she sprayed the pickup with mulch was because she did not consider the incident “an accident” is not credible.
Accidents do happen, however, it is a worker’s responsibility to advise the employer of any incident or accident that happens on the job, not attempt to cover it up. Ms. Billingham violated a standard of behavior the employer had a right to expect. This willful violation of a reasonable request constitutes misconduct.
DECISION
The June 1, 2006 determination is AFFIRMED. Ms. Billingham is disqualified under AS 23.20.379 beginning with the week ending May 20, 2006 through the week ending June 24, 2006. Her maximum benefit entitlement is reduced by three weeks, and her future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 11, 2006

Catherine Miller

Hearing Officer
