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CLAIMANT:
EMPLOYER:




JUSTIN A BECK
FRED MEYER

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Justin A Beck
Malia Maples, representative


Carla Caudy


ESD APPEARANCES:

None
CASE HISTORY

The interested employer, Fred Meyer, by and through its representative of record, Employers Unity, appealed a May 24, 2006 determination that held the disqualifying provisions of AS 23.20.379 do not apply to Mr. Beck's separation from work. The issue is whether the employer discharged Mr. Beck for misconduct connected with his work.


FINDINGS OF FACT
Mr. Beck began work for the employer in December 2005.  He worked as a  barista. He last worked on March 30 or 31, 2006.
Mr. Beck had scheduled guard duty the evening of Friday, March 31, 2006 and the following two days. His guard training was on Fort Wainwright, Alaska (Exhibit 4, page 2). He was scheduled to work those days. He traded work days with another employee; Mr. Beck could not recall with whom he traded.

Although both witnesses were very credible, the testimony often differed. 

Mr. Beck also had a two-week guard training commitment each year. He anticipated that training would be served in August. While at his week-end guard duty, Mr. Beck was informed that his two-week obligation would be served beginning April 3, 2006. According to Mr. Beck, he attempted to contact the employer about his further guard commitment but was unable to get through to his supervisor, speaking only to a coworker about this change. 
The file contains orders for extended guard duty beginning April 10, 2006.      Mr. Beck testified that those orders were amended.  By the time Mr. Beck was aware that his absence had not been explained to his employer he had already been discharged. Mr. Beck provided those amended orders to the Appeal Tribunal.
Ms. Caudy is the manager of the Starbucks Coffee shop located in Fred Meyer at which Mr. Beck worked. She was Mr. Beck's immediate supervisor. She did not have a copy of Mr. Beck's guard duty commitment, but when he notified the employer of his commitment by putting it down on the calendar (a scheduling device) the employer worked around his guard obligation. She testified that his April 1 and 2, 2006 duty was not on the calendar and she had not been informed. She also testified the employer received a message on Sunday that Mr. Beck would return to work on Monday April 3, 2006. Mr. Beck did not return to work on that day, nor did he work the next day, or notify the employer of his absence. He was terminated for abandoning his employment.

Mr. Beck explained that his wife had spoken to the employer and may have reported he would return to work Monday, but did not understand his new commitment. He did not have the time to go into the employer's store to explain his absence.
The employer argued that Mr. Beck did not take reasonable steps to insure his employer was notified of his new guard duty obligation and his absence from work.

The file was left open to be supplemented by the claimant Mr. Beck; however, as of the date of this decision no further information has been received. 

 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.


CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section MC 155, states in part:


The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

3.
Unexcused absence or tardiness


Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. And it is so important a single breach can amount to misconduct connected with the work. 

Mr. Beck was discharged for his unexcused absences from work. The sworn testimony of both witnesses was credible, but at odds on key points. Given the sudden change in his guard duty requirements, the Appeal Tribunal chooses to consider his notification failure to be a good faith oversight that does not rise to the level of work-connected misconduct. Therefore a disqualification will not be imposed.

DECISION
The May 24, 2006 separation from work determination is AFFIRMED.           Mr. Beck is allowed benefits under AS 23.20.379 beginning with the week ending April 1, 2006 to week ending May 6, 2006. His maximum payable benefits are not reduced by three weeks and he may still be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 16, 2006.
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Hearing Officer

