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STATEMENT OF THE CASE

On June 23, 2006, the employer timely appealed a notice of determination that allowed Ms. Hermanski unemployment insurance benefits under AS 23.20.379. The issue before me is whether Ms. Hermanski was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Hermanski began working for the employer on August 5, 2005. She last worked on October 14, 2005. At that time, she normally worked 40 hours per week and earned $8.25 per hour as a sales associate.

On October 14, Ms. Hermanski was discharged by Mr. Wayne, her supervisor, after allegedly yelling and verbally abusing a co-worker the previous day after that co-worker gave Ms. Hermanski a verbal list of things that needed to be completed. Mr. Wayne told Ms. Hermanski that a customer witnessed the exchange and later called and complained. Mr. Wayne wrote up a formal corrective action notice of discharge which Ms. Hermanski did not agree with and refused to sign.
On October 5, Ms. Hermanski had received a similar written corrective action reprimand after the employer received complaints from a customer about a bad attitude and treatment towards him and complaints from unlisted sources that Ms. Hermanski had been sharing her personal problems and views with customers and fellow workers. Ms. Hermanski was warned to maintain a professional demeanor and not to share her views on politics, religion or personal matters not pertaining to work in the workplace. Ms. Hermanski signed the reprimand but submitted a letter of rebuttal to the employer in which she stated the customer she had “offended” was a cab driver who persistently demanded to heat his food in the microwave, which was against company policy for food not purchased at the store. Because of the cab driver’s connections, her co-worker had allowed the microwaving, and when later discharged, blamed Ms. Hermanski and allegedly threatened to “get even.”
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.



"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H-UI-006, January 22, 1985. "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection."  Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962).

The employer did not present any first hand sworn testimony to the incidents leading to the discharge of Ms. Hermanski. The Hearing Officer must make a decision on hearsay evidence and evidence within the record. Because 
Ms. Hermanski objected to the employer’s first reprimand with what could be a reasonable explanation, and refused to sign her letter of discharge out of disagreement, the employer’s hearsay evidence itself is not sufficient for a finding of misconduct.
The Appeal Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests. However, in this case, the employer has not met its burden of bringing forth evidence to establish Ms. Hermanski’s actions displayed a willful and wanton disregard of its interests.
DECISION

The notice of determination issued in this matter on June 14, 2006 is AFFIRMED. Ms. Hermanski is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits are allowed for the weeks ending October 22, 2005 through November 26, 2005, so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 21, 2006.
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