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STATEMENT OF THE CASE

On July 27, 2006, Mr. Pate filed a timely appeal against a notice that he was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Pate began working for the employer on August 19, 2005. He last worked on May 10, 2006. At that time, he normally worked 40 hours per week and earned $22 per hour as a painter.

On May 11, Mr. Pate was discharged by the owner of Nordine Painting Inc. for not notifying him that he was going to be two hours late for work. It was common knowledge that the owner was a stickler for punctuality and that he was to be called personally for any change in the schedule. The company has over 28 employees and runs 10-12 jobs daily. 
Mr. Pate was detained that morning finishing paperwork from a previous job not relating to his current job, for which he was an independent contractor. His hours of work were 7:00 a.m. until 3:30 p.m. and the employer felt he would have had more than enough time to complete the paperwork “on his own time.”

Mr. Pate was aware of the company policy to inform the owner, but sent word with a fellow worker instead. The fellow worker was his roommate and they usually drove to the job together. The owner did not get word of Mr. Pate’s intended absence until he drove to the job later that morning. The lack of communication is the very reason the owner demanded he be called.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992

The owner’s request that he be notified personally of any tardiness or absence is a reasonable request, and one that Mr. Pate was well aware of. Mr. Pate has not presented any evidence indicating a circumstance outside of his control prevented compliance.
It is the conclusion of the Appeal Tribunal that the employer discharged Mr. Pate for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on June 21, 2006 is AFFIRMED. Mr. Pate is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending May 13, 2006 through June 17, 2006. The reduction of Mr. Pate’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 24, 2006.
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