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CASE HISTORY
Mr. Huizenga was issued a determination on June 20, 2006 that: 

· denied benefits because of unreported work and earnings; the issue to be decided is whether he had unreported work and earnings;
· denied benefits because he was unable to work based upon AS 23.20.378: the issue to be decided is whether he was able to work;
· denied benefits based upon AS 23.20.387. The issue to be decided is whether Mr. Huizenga made material misrepresentations to obtain unemployment insurance benefits. 
An attendant overpayment determination based upon AS 23.20.390 was also issued to Mr. Huizenga on June 20, 2006, and is an issue to be decided. 

FINDINGS OF FACT

Mr. Huizenga opened a claim for unemployment insurance benefits effective May 29, 2005. His weekly benefit amount was $ 140 per week. 

Employment Security Division (ESD) computer records indicate Mr. Huizenga thereafter filed for and was paid benefits. 

An investigation, however, revealed that during some of the weeks in question Mr. Huizenga provided services to an employer, Knik Bar and Liquor. The wages the employer reported paying   Mr. Huizenga and the wages he reported earning are as follows:

	Week ending date
	Claimant reported earning
	Employer reported earnings or reason for denial

	05 28 05
	0
	 230†

	06 04 05
	230
	290

	06 18 05
	300
	360

	06 25 05
	120
	 60

	07 02 05
	0
	170

	07 09 05
	
	Not Able and Available (A&A)

	07 16 05
	
	Not A&A

	07 23 05
	170
	180

	07 30 05
	0
	60 and unreported separation from work

	08 20 05
	0
	Not A&A

	08 27 05
	0
	Not A&A

	09 03 05
	0
	Not A&A

	09 10 05 to 01 07 06
	0
	Not A&A


†This week was stipulated to be incorrectly determined. It did not result in an overpayment of benefits.
Mr. Huizenga worked for the employer from 1999 to July 24, 2005 as a cook.  
In January 2005, Mr. Huizenga had open heart surgery. As mentioned above, he opened a claim for unemployment insurance benefits in May 2005.  
On June 21, 2005 Mr. Huizenga was hospitalized at which time he underwent surgery to have a defibrillator implanted. Immediately afterward, he was released to work by his physician. 

According to Mr. Huizenga, on about June 25, 2005 he had a conversation with the owner of the Kink Bar and Liquor, Ms. Donley, at which time she placed him on an on-call status.  

Mr. Huizenga did work for this employer on July 18, 19, 23, and 24, 2005. On July 25, 2005 the employer observed Mr. Huizenga attempting to attend work, but was unable to walk or even stand without considerable difficulty. The owner feared he would injury himself in her kitchen and sent him home. She intended terminating his employment. Mr. Huizenga only understood that he was still on-call after that, although he was never called to work again. Nor did he ever inquire of the employer about further work.

In fact, Mr. Huizenga had a reaction to the defibrillator, and in August 2005 he began using a "walker" to get around because of balance problems. He also applied for permanent disability (SSA) at this time and it was granted in December 2005. Mr. Huizenga did not remember how he characterized his ability to work status when applying for disability.

Although Mr. Huizenga was released to work immediately after his implant surgery a treating doctor, Dr. David Barnes, stated on June 13, 2006 that he was unable to work beginning July 25, 2005 and thereafter to the present.

Mr. Huizenga did admit using a walker beginning in August 2005.

However, he pointed out that he lived alone, cared for three or four dogs, buys his own groceries, and hauls his own water, all without assistance. He admitted he has not looked for work since August 2005.
Mr. Huizenga first applied for SSI which is Federal Social Security disability in February 2005 after his heart surgery. 
Mr. Huizenga did dispute the amount of benefits he received for May 30, 2006 and the dollar amount of the overpayment involved. 
PROVISIONS OF LAW

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.379 provides in part:

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

AS 23.20.390. Recovery of improper payments; penalty.

(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:


A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979). The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387.…

In Thalmann, Comm'r Dec. No. 95 0034, May 30, 1995, the Commissioner states in part:


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself. In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979. Simply asserting that a mistake or oversight occurred does not rebut this presumption. 

If we were to allow such excuse, the fraud provision of the statute would become meaningless….

Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. This Appeal Tribunal holds Mr. Huizenga had earnings as reported by the employer. Therefore, benefits must be reduced as prescribed by law.

Also, Mr. Huizenga did not report to the ESD his separation from his employment, which ended July 24, 2005. The best evidence, however, is that Mr. Huizenga believed he was placed on call, and did not know he had been terminated from this employment for health reasons. The Tribunal concludes that Mr. Huizenga was not terminated for misconduct, and did not misrepresent his separation from his work with the above employer.
However, the record does establish that Mr. Huizenga intentionally fillin "" \d ""failed to report work and earnings during certain weeks and also failed to report his inability to work. Work and earnings are obviously material facts to one’s unemployment insurance claim. The Victor questions about work and earnings are quite clear. No good excuse was presented for discrepancies between the wages he was paid and those he reported while claiming benefits.

Furthermore, Mr. Huizenga's medical condition during this period of time fluctuated and worsened. While the Appeal Tribunal is willing to give him the benefit of the doubt for weeks ending July 9,  July 16 and July 30, 2005, beginning in August he was clearly unable to work, and failed to report his condition to the ESD.  He was forced to use a walker because of balance problems, his work ended for health reasons, and he applied for permanent social security disability benefits. This Appeal Tribunal concludes these weeks were intentionally misreported and determines that benefits were collected fraudulently. 

Mr. Huizenga fillin "" \d ""provided no evidence to controvert the accuracy of the overpayment amounts involved except for week ending May 28, 2005, which was stipulated to be incorrect. Mr. Huizenga fillin "" \d ""

fillin "" \d ""received unentitled benefits and fillin "" \d ""

fillin "" \d ""

fillin "" \d ""remains liable to repay that amount. Mr. Huizenga is also liable for repayment of a 50 percent penalty amount.  However, because of this decision the amount of his overpayment must be recalculated. 
DECISION

The determination dated June 20, 2006 is AFFIRMED in part and REVERSED in part:

Under AS 23.20.360 Mr. Huizenga’s benefits are reduced as shown on the notice of determination due to underreporting his earnings except for week ending May 28, 2005. 
Under AS 23.20.378 Mr. Huizenga is denied benefits for weeks ending August 20, 2005 through week ending January 7, 2006. Mr. Huizenga is not disqualified under this provision for weeks ending June25, July 9, July 16, and July 30, 2005.   
Under AS 23.20.379 no disqualification from July 30, 2005 to September 3, 2005 is imposed. Mr. Huizenga may be entitled to extended benefits. A three-week deduction from his maximum entitlement will not be imposed. Note: You may still be denied benefits for some of these weeks for other reasons.
Under AS 23.20.387:

· Mr. Huizenga is found to have committed fraud or misrepresentation and is disqualified for weeks ending August 20, 2005 through week ending January 7, 2006. 
· That portion of the determination imposing a disqualification period for week ending June 4, 2005, June 25, 2005, July 9, 2006, July 16, 2005 and July 30, 2005  is REVERSED and REMANDED to the ESD for a new determination of the additional period of disqualification, in keeping with this decision,  as provided in AS 23.20.387(a). 

· That portion of the determination imposing a penalty amount as provided in AS 23.20.390(f) is REMANDED for a new determination in keeping with this decision.
The June 20, 2006 determination of liability issued Mr. Huizenga under           AS 23.20.390 holding his liable for the repayment of benefits, pursuant to is REMANDED to the ESD for a new determination of liability in keeping with this decision. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on September 6, 2006. 
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Hearing Officer

