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CASE HISTORY

The employer timely appealed a June 1, 2006 determination that allowed benefits under AS 23.20.379 on the ground that the claimant was discharged for reasons other than work-connected misconduct. 


FINDINGS OF FACT
Mr. Hines began work for the employer on September 18, 2003. He worked part-time as a COD Clerk earning $13.18 per hour. His last day of work was 
May 8, 2006.  

On May 5, 2006, Mr. Hines’ supervisor looked over and saw Mr. Hines sitting on a box instead of working. When she asked him what he was doing, he answered, “What do you want me to do?” The exchange escalated into an argument. The supervisor asked for the assistance of another supervisor and moved the discussion to the office.

At Mr. Hines’ request, the store manager was called to the office. The supervisor explained to the store manager that Mr. Hines had been insubordinate and had been yelling about how too many people were in his way and that he could not do his work. Mr. Hines argued to the store manager that he did not raise his voice and was not insubordinate. At this point, the store manager told Mr. Hines to go to lunch and that they would meet again in the afternoon, after the store manager had a chance to talk to some of the other people who were in the room at the time of the incident.  
The store manager investigated the incident and determined that Mr. Hine had been rude, inappropriate, and did raise his voice to his supervisor. The store manager decided that Mr. Hine would be written up for insubordination and planned to discuss the warning with Mr. Hines that afternoon. However, Mr. Hines never returned to work after lunch. 
When Mr. Hines arrived at work on his next scheduled day, May 8, 2006, he was questioned about his failure to return to work on the afternoon of May 5, 2006. Mr. Hines told the store manager that he had personal problems. The store manager advised Mr. Hines that, because he did not return to work on May 5, or ask for time off as required, he would have to make a new decision regarding what disciplinary action was appropriate. The store manager asked Mr. Hines for a phone number where he could be reached and advised him that he would contact him after he spoke with the Human Resources Department. 
Based on the fact that Mr. Hines had been previously warned on February 22, 2006 for leaving work in the middle of a shift without prior approval, the employer decided to terminate Mr. Hines. The employer attempted to contact Mr. Hines to let him know of the decision. Both the phone number that Mr. Hines gave the store manager and the phone number listed in Mr. Hines’ personnel file were disconnected. The employer was unable to reach Mr. Hines. 
Mr. Hines argues that he had talked to his supervisor about leaving early on 
May 5, 2006 because work was slow and that he was told that if work continued to be slow in the afternoon he could leave early. He maintains that he was not aware that the store manager wanted to talk to him again in the afternoon. He further maintains he had permission to have the afternoon off. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker’s work…


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d) “Misconduct connected with the insured worker’s work” as used in 


AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 
CONCLUSION

The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Morrison, Comm'r Dec. 85H-UI-369, January 31, 1986.

Mr. Hines’ argument that he had permission to take the afternoon off because there was no work is not logical. The argument with his supervisor began because he was sitting on a box instead of working. Further, his complaint to the employer was that he could not get his work done because people were in his way. This leads to the conclusion that there was, at that point in time, work to be done. 
Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. It is so important, a single breach can amount to misconduct connected with the work. 
Mr. Hines’ decision to take the afternoon off without permission in the middle of an on-going disciplinary investigation shows a wilful and wanton disregard of the employer’s interest. As such, the employer discharged him for misconduct in connection with his work.
DECISION
The June 1, 2006 separation from work determination is REVERSED. 

Mr. Hines is denied benefits under AS 23.20.379 beginning with the week ending May 13, 2006 to week ending June 17, 2006. His maximum benefit entitlement is reduced by three times his weekly benefit amount, and he may be ineligible for the receipt of future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 4, 2006.
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