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CASE HISTORY

Mr. Wright timely appealed a determination issued on June 22, 2006 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Wright last worked for Rural Alaska Community Action Program, Homeward Bound, during the period September 1, 2005 through May 25, 2006. He earned approximately $17 per hour for full-time work as a case manager in charge of housing. Mr. Wright was discharged effective May 25, yet paid through May 31.
On May 8, Mr. Wright visited the home of a former client because he was worried she had not called him as promised. He found her dead in her home when he arrived in the afternoon.

The day before, Mr. Wright visited the woman at her home. She was very ill but refused treatment. She had been out on a two-week alcohol binge and was vomiting. Mr. Wright asked her at least three times if she wanted to go to the hospital. Each time she indicated she had been sick like that before and would be better in the morning, so she refused.

Mr. Wright properly informed the employer of the woman’s death. He met with the director and the Anchorage services manager. During the meetings (the first on May 9 and the second on May 11), Mr. Wright went over the facts of the incident. During the May 11 meeting, management told Mr. Wright that he should have called 911 or an ambulance. He was not given an opportunity to explain his reasoning behind his decisions. The meeting ended.

After the meeting Mr. Wright returned to work as usual, and also did some work on policies and procedures. Nothing else was discussed about the incident until May 25 when the employer discharged Mr. Wright for failure to use good judgment. Mr. Wright had just recently been given a raise and told he was doing good work.

The employer provided Mr. Wright with a typed document that outlined areas of concern (Exhibit 8). The exhibit also contains Mr. Wright’s responses in italic type. The employer provided no specifics and gave no examples of 

Mr. Wright’s failure to: meet staff responsibilities, maintain accurate records,  ensure clear log book entries, avoid unintentional violations of safety rules, etc. The document addresses issues in very general terms, no specifics given.
In its policies and procedures, the employer provides in part:

If staff feels that a client is intoxicated to the point of endangering themselves or others, staff may call the Community Service Patrol at [omitted], between the hours of 12PM and 2AM. For the hours that the CSP van is not running, staff may call the Anchorage Policy Department…(Exhibit 8)
Mr. Wright has worked in the field of counseling for 30 years. He knows that injured persons have the right to refuse treatment. Mr. Wright knows that if an ambulance is called, the injured person can refuse treatment and/or transportation to the hospital. 

Mr. Wright made the decision to leave the woman on May 7 because he knew of her history of getting ill from binging, and because she adamantly refused treatment.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to appear and provide direct sworn testimony establishes Mr. Wright’s testimony to be more credible.

The record fails support the conclusion that Mr. Wright acted with a willful disregard of his employer’s interest. He made a good faith decision based on the facts before him. The woman had the right to refuse treatment. Coupled with the fact that she had been through the same thing in the past, Mr. Wright had no reason to believe that this incident was any different than the others.

Based on the above, Mr. Wright’s discharge was for reasons other misconduct connected with the work as it is defined for unemployment insurance purposes.
DECISION
The determination issued on June 22, 2006 is REVERSED. Benefits are allowed for the weeks ending June 3, 2006 through July 8, 2006, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 14, 2006.
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