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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


3301 EAGLE STREET #206

ANCHORAGE, ALASKA  99503

APPEAL TRIBUNAL DECISION
     Docket No. 06 1281                        Hearing Date August 11, 2006

CLAIMANT:
EMPLOYER:




EDDY W SANTISTEVAN
AK UROLOGICAL ASSOC PC

CLAIMANT APPEARANCES          
EMPLOYER APPEARANCES 

Eddy W Santistevan
None

ESD APPEARANCES


None



CASE HISTORY
Mr. Santistevan appealed a July 12, 2006 determination that denied him benefits under AS 23.20.379. The issue is whether he was terminated for work-connected misconduct.


FINDINGS OF FACT
Mr. Santistevan worked for the interested employer, as a medical records assistant. The work began in July 2005 and ended June 28, 2006 with his discharge.  

The employer discharged Mr. Santistevan because he had refused the office manager's direction to work at the front desk, a position he had worked at before. Mr. Santistevan refused this work because he was very busy with medical records and felt the front desk was more than adequately staffed.  After a brief conversation that contained his refusal, Mr. Santistevan was sent home. The next day he was terminated. 

Mr. Santistevan said he had never been warned or disciplined for anything during his work for this employer. The officer manager was new and he believed from statements she had made to his coworkers and related to him that she did not like him and wished to get rid of him.  

The employer also accused him of verbally harassing other employers, name calling, racial slurs, and poor work performance (Exhibit 4). Mr. Santistevan strongly denied these accusations.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section MC 300.15 states, in part, as follows:


Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning (Brown, 9225760, July 6, 1992.)

In Mendonsa, Comm'r Decision Docket No. 04 0577, June 8, 2004, the Commissioner states in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

The employer produced no witnesses who had direct knowledge of the alleged demeanor problems over the last few months of the claimant’s employment. In other words, all of the employer’s evidence on this crucial element is hearsay. 

“Only in the case of testimony that is clearly not credible, should a Tribunal consider hearsay statements more reliable [than direct testimony].” Weaver, Comm’r Dec. 96 2687, February 13, 1997.

This case turns on the sufficiency of the evidence. The standard of proof in administrative appeals for unemployment benefits eligibility is that a preponderance of the evidence must support the conclusion. The employer lacked any first-hand testimony or evidence about the claimant’s demeanor while on the job. The employer has failed to meet its burden that the claimant was discharged for misconduct connected with the work.

Mr. Santistevan denied the specific accusations, such as racial slurs, that were made against him; without direct proof, the Appeal Tribunal must find them unsupported. Thus, a pattern of such conduct has not been established.
Mr. Santistevan did refuse a direct and reasonable order. But because the Appeal Tribunal did not find a pattern of conduct, and also because               Mr. Santistevan had never been warned about his conduct nor was he advised that his conduct carried the prospect of immediate termination, work connected misconduct has not been established. 
The Tribunal also should point out that the employer may be justified in discharging an individual because of her performance which is not in the best interests of the employer, but which for unemployment insurance purposes is not misconduct.  


DECISION
The determination issued on July 12, 2006 is REVERSED. Benefits are allowed Mr. Santistevan for the weeks ending July 1, 2006 through week ending August 5, 2006, so long as Mr. Santistevan has filed and is otherwise eligible. His maximum benefits payable will not be reduced by three times his weekly benefit amount, and he may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 14, 2006.








Michael Swanson,








Hearing Officer                     
