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CASE HISTORY

Mr. Bruns timely appealed a determination issued on July 13, 2006 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Bruns last worked for Rural Alaska Community Action Program during the period February 24, 2006 through July 3, 2006. He earned $10.33 per hour for full-time work as an assistant teacher. Mr. Bruns was discharged effective July 3 for alleged inappropriate conduct at the work site.
About two weeks before his discharge, Mr. Bruns was warned that he needed to limit his physical interaction with the children he supervised. He had been seen going down a slide when a young female child hopped on his lap, got wiggly and rubbed him. Mr. Bruns agreed to stand back, observe more, and play less with the children.

The two workdays before his discharge, Mr. Bruns was seen lying down next to a five-year old female child patting her on the chest. He was trying to get her to sleep. The following day, the same child came up to Mr. Bruns, who knelt, and gave him a hug and kiss. Mr. Bruns told the child that hugs were okay but she needed to save her kisses for her parents.

The employer discharged Mr. Bruns telling him that the incidents were considered workplace misconduct.

Mr. Bruns knew that his job was in jeopardy. He did as the employer requested after the first warning by limiting his interaction with the children. The nap time incident was not unusual as all teachers lay down with children and pat them on the back to get them to sleep. The child Mr. Bruns was patting on the chest did not want to lie on her stomach. Given her age, he did not see anything wrong with patting her on the chest. The kiss was unavoidable.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The employer bears the burden to shown misconduct connected with the work. Because the employer failed to appear for this hearing, Mr. Bruns’ testimony is given more weight.

Mr. Bruns believed his actions were appropriate. He heeded the employer’s instructions and limited his interactions with the children. His decision to pat the child on the chest during nap time was a good faith error in judgment. Mr. Bruns’ handling of the hug/kiss incident was appropriate.
The Tribunal does not dispute the employer’s ability to discharge employees who do not or cannot meet certain company standards. However, Mr. Bruns’ discharge did not amount to misconduct connected with the work.
DECISION
The determination issued on July 13, 2006 is REVERSED. Benefits are allowed for the weeks ending July 8, 2006 through August 12, 2006, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 18, 2006.








Jan Schnell, Hearing Officer

