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CASE HISTORY

Mr. Shaw timely appealed a July 19, 2006 determination that denied benefits under AS 23.20.379. The issue is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Shaw worked for the employer at the Houston (Alaska) location from 
June 30, 1998 until June 30, 2006. He was a full-time production supervisor and was paid $18.85 hourly. He oversaw workers engaged in manufacturing wood trusses.
In April 2006 after returning from a short lay-off, Mr. Shaw was placed on a rotating work schedule after being counseled about his work performance and attitude. At the end of his employment, he was rotating primarily between “second” shift and “third” shift. “Second” shift hours were 3:00 p.m. to 
11:30 p.m.; “third” shift hours were 11:00 p.m. to 7:30 a.m. He usually worked one shift for a week, followed by a week of the alternate shift, with only a Sunday in between.
On or about June 20 Mr. Shaw decided to quit. He told the employer he did not want to work the “third” shift as it was hard on his health; he provided no medical documentation to the employer (Exhibits 4 and 5). He was due to start “third” shift again on July 1 and did not wish to start another graveyard shift rotation before leaving work. 
Mr. Shaw was able to sleep only four or five hours during the day, as it was noisy around his apartment building. Further, he felt the stress of working “third” shift was causing the same physical problems he had had approximately a year before when he thought he was having a heart attack. He did not have a heart attack in 2005; his doctor determined that the excess acid in his stomach was somehow “attacking” his heart and prescribed anti-acid medication, which alleviated his symptoms.
Mr. Shaw did not consult his doctor when his symptoms returned in April 2006. He did not have medical insurance due to the lay-off and did not feel he could afford to spend the money for a doctor visit. 
Mr. Shaw had “numerous conversations” with the plant manager about his work hours. He spoke with the Vice President of Human Resources about the problem; she gave him a “white-washed” response, referring him to his local chain of command. He called the Wage and Hour Administration; he was told that the employer had the right to assign him any hours deemed necessary. 
Mr. Shaw felt the plant manager was placing him on rotating shifts to force him to quit, as the two of them had been at odds since a 2005 incident. He felt he had “talked to all the right people” before quitting to try to get his shift changed. He did not file a written grievance before quitting; he did not think of it. 
STATUTORY PROVISIONS

AS 23.20.379 provides in part:
(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause…

8 AAC 85.095 provides in part:
(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…
CONCLUSION

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

In Shelton, Commissioner Dec. 86H-UI-310, October 31, 1986, the Commissioner held, in part, with regard to work assignments:

It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done.
As noted in the Shelton decision (above), it is the employer’s prerogative to make the work assignments it feels necessary. 
The Employment Security Division’s Benefit Policy Manual in section VL 450 is pertinent and states, in part: 

If a worker quits because of an objection to night work, it must be for a compelling reason. Compelling reasons do not include:
· Dissatisfaction with or dislike of the work hours;

· A desire to be with the worker's family, unless some compelling reason is established. The objection of the spouse is not a compelling reason; or

· The worker's assertion of inability to sleep during the day, unless medical evidence shows that the worker's health was endangered.
Quitting work merely because of an objection to, or preference for, a particular shift is without good cause. Compelling reasons for quitting are established only if the worker's objection to, or insistence upon, a particular shift is for a compelling reason. Compelling reasons include health, if properly verified, childcare, violation of law, or unreasonable discrimination in the assignment of shifts.
Under the circumstances presented in this matter, Mr. Shaw’s quit due to his objection to working night hours is not considered to be compelling. He has provided no medical evidence that his health was endangered due to his work hours. 
Moreover, Mr. Shaw failed to exhaust all reasonable alternatives prior to quitting. The most reasonable alternative in his situation would have been to seek medical help to verify that his health was in fact being endangered by his work hours; this he did not do. Further, it is highly likely that a company as large as the interested employer would have a formal grievance procedure; 
Mr. Shaw failed to avail himself of this reasonable alternative. 

Because he had no compelling reason to quit and failed to exhaust all reasonable alternatives, Mr. Shaw’s quit is found to be without good cause. 
DECISION

The determination issued in this matter on July 19, 2006 is AFFIRMED. 
Mr. Shaw’s unemployment insurance benefits are denied for the week ending July 8, 2006 through the week ending August 12, 2006. His maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on August 21, 2006.


Diane Reeves, Hearing Officer
