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CASE HISTORY

The employer timely appealed a determination issued on July 10, 2006 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Link last worked for Triwest Healthcare Alliance Corp. during the period August 1, 2005 through June 2, 2006. She earned $13.50 per hour for full-time work as a benefits specialist. Ms. Link was discharged effective June 5 for allegedly lying to the employer.
In May 2006, the employer received a complaint that resulted in an investigation regarding improper use of emails in the Anchorage office. During that investigation, Ms. Beach, employee relations manager, received a call from an Anchorage employee who advised her that another employee (Lauralee) had been hospitalized due to fragrances in the office.

On May 30, Ms. Beach heard from the same employee, again concerning Lauralee. The employee had overheard three other employees, including Ms. Link, talking in the parking lot. One of the three employees (Joan) said, “Well, if it bothered her that much maybe we will have to use it again.” The employee followed up her verbal statement with a written statement the next day. This resulted in another investigation by the employer.

Ms. Beach pulled up emails that involved the three identified employees, which included Ms. Link, Joan, and Jacob. She discovered two strings of emails that led her to believe that the employees were deliberately applying lotions or perfumes with the intent to have Lauralee hospitalized. Ms. Beach was only able to verify that Ms. Link read the first email of one string. There was no verification that 
Ms. Link had read the other email, although it was sent directly to her. The email Ms. Link read, addressed to Jacob, from Joan, states in part:

She said someone has strong perfume on. Right, her chair…

Well, that s—t is strong…but it is funny as hell… (dated May 26)
Ms. Beach had heard that perfume had been sprayed on to Lauralee’s chair.
On June 2, Ms. Beach contacted Ms. Link to ask about the allegations that she and the other two employees were intentionally trying to make Lauralee sick. 

Ms. Link denied knowing anything about making Lauralee sick by using the lotion. In fact, Ms. Link indicated that she had tried it once but had to wash it off. She admitted that she heard Joan’s remark in the parking lot but took it as a joke.

After May 26, the employer is unaware if the employees continued to use the lotions or apply perfume. Ms. Link had noticed odors in the office and had found a candle on a hotplate that had melted and emitted a fragrance.

Lauralee was admitted to the hospital for an asthma attack on May 26 and again on May 30. All three employees were discharged the same day. Ms. Link had no problems with Lauralee; she knew that Joan did not get the job that was given to Lauralee. Ms. Link felt Jacob was just part of the emails.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)     was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In discharges cases, the burden of proof rests with the employer. The employer must “bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
This case turns on the sufficiency of the evidence. “The standard of proof in administrative appeals for unemployment benefits eligibility is that a preponderance of the evidence must support the conclusion.” Peterson, Comm’r Dec. 04 2376, February 28, 2005.
Because there was a disparity between the parties’ testimony, the credibility of the parties must be established. Credibility decisions are up to the trier of fact (the Tribunal) to make.

The record fails to establish that Ms. Link was given an opportunity to explain her position with regard to the allegation. Her testimony was given under oath with the warning that perjury laws apply if she had not been truthful. While the employer may have believed that Ms. Link was untruthful, the record fails to support that conclusion through the preponderance of the evidence. In fact, the record tends to show that there was no willful use of the lotion/perfume; that a melting candle may have been the problem.

The Tribunal does not dispute the employer’s ability to discharge employees who cannot or fail to meet certain company standards. However, in this case it has not been shown that Ms. Link acted with a willful disregard of her employer’s interests. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on July 10, 2006 is AFFIRMED. Benefits are allowed for the weeks ending June 10, 2006 through July 15, 2006, if otherwise eligible. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 24, 2006.
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