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CASE HISTORY

Ms. Picard timely appealed a determination issued on July 19, 2006 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Picard worked for Trendsetters School of Beauty during the period December 2003 through July 2, 2006.  She earned a 52.5 percent commission on the services she provided as a hair stylist. Ms. Picard’s employment ended effective July 5 when her employer told her she would have to move to another salon or find other employment.
In February 2006, Ms. Picard complained to the owner, Mr. Millhouse, about the receptionist at the Eagle River location. Mr. Millhouse agreed to move the receptionist to another location for three days a week, but they would have to work together on the weekends. Ms. Picard accepted that arrangement.

Ms. Picard continue to believe that the receptionist was not being fair in assigning walk-ins that wanted more done than just a hair cut. She also believed the receptionist was not distributing tips correctly. Ms. Picard did not complain to 
Mr. Millhouse about the receptionist until July 2 when she left him a note about her belief that her tips were short. Mr. Millhouse decided at that point that the two women would not be able to get along and opted to change Ms. Picard’s worksite to the Dimond Center location.
Mr. Millhouse called Ms. Picard at her home on July 5 to advise her that she would be moving to the Dimond Center that day; that she needed to pack her personal items from the Eagle River location immediately. Mr. Millhouse heard 
Ms. Picard indicate that she would not move to the Dimond Center so he indicated that she could find employment elsewhere. Ms. Picard understood that she was fired, and went to her worksite to pack her belongings.

While at the Eagle River worksite, Mr. Millhouse came in and gave Ms. Picard a box for her belongings. He told her that her shift, hours, and pay would remain the same. Ms. Picard indicated that she would lose her current clientele; that she would not work in south Anchorage; and that she thought she was fired. 

Mr. Millhouse indicated that she was not fired but did have to relocate to a new worksite. Both tempers were high. Ms. Picard did not want to work for him any longer.

Ms. Picard did not have an option to stay at the Eagle River location. The employer was unable to move the receptionist to any other location on the weekends. 

Mr. Millhouse had told Ms. Picard that she could take Sundays off. She also had the ability to change her work schedule so that she did not have to work with the receptionist on duty on the weekends.

In June, Ms. Picard saw a picture of herself on a bulletin board with the eyes blackened. She also had a new purse that had pen marks on it. She did not know who did the marks but submitted an “incident report” to the main office. Because no person was named in the complaint, Mr. Millhouse did not act on the incident report. Ms. Picard believed it was the receptionist as she got along with almost everyone else at the Eagle River location.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 


          (2)     was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)      "Misconduct connected with the insured worker's work" as used in 



AS 23.20.379(a)(2) means

          
(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
What first must be decided is whether Ms. Picard quit or if she was fired. The Employment Security Division's Benefit Policy Manual, VL 135, states in part:PRIVATE 


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation. Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party. A party who has no choice in continuing the employment relationship cannot be the moving party....

The court affirms the above policy in Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported. The court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment....

The record establishes that the employer had on-going work for Ms. Picard. Further, the Tribunal does not believe that the employer expressly fired her. This is based on the fact that the owner showed up at the old work location to offer assistance in relocating Ms. Picard’s personal belongings. With the elevation of tempers, it is entirely possible that the parties were not listening closely and heard only what each wanted to hear. Therefore, given the facts in this matter, the Tribunal concludes that Ms. Picard refused on-going employment and therefore is the moving party in this work separation. She has the burden to show good cause for leaving work.

While Ms. Picard may have been correct in her assumption that she would lose her clientele, her failure to make certain that her pay would not be significantly reduced, negates any good cause for leaving work.
Further, Ms. Picard simply had a personality clash with the receptionist. She had the ability to change her working hours and/or location to avoid what she perceived as on-going problems. A reasonable and prudent individual would not continue to work with an individual, given an option not to, who was biased in distributing customers and/or keeping tips.

Finally, Ms. Picard failed to speak directly with the owner after February 2006 about her work place concerns. A critical component of good cause requires the worker to exhaust reasonable alternatives before leaving work. Ms. Picard’s failure to give Mr. Millhouse the opportunity to research her concerns also negates any good cause that may have been shown.

DECISION
The determination issued on July 19, 2006 is AFFIRMED. Benefits are denied for the weeks ending July 8, 2006 through August 12, 2006. Ms. Picard’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 7, 2006.
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