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CASE HISTORY

The employer timely appealed a determination issued on July 12, 2006 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Kosbruk last worked for JJ Powers Public Relations (Tudor Road Bingo) during the period July 20, 2001 through June 28, 2006. She earned $11 per hour plus tips for full-time work as a gaming attendant. Ms. Kosbruk was discharged effective June 29 for allegedly lying to management.
On June 24, Ms. Kosbruk contacted her employer to advise that she would not work as a pit boss for the “rat race” the following day. The employer, after consultation with an assistant manager, agreed to put her in a different location. Several days later, Ms. Scott, administrative manager, was told that Ms. Kosbruk had been seen in the past handling the gerbils.  Because Ms. Scott believed 

Ms. Kosbruk had lied, she opted to discharge her. Ms. Scott took into consideration several other unrelated warnings in Ms. Kosbruk’s personnel file.
Ms. Scott believed that Ms. Kosbruk told the assistant manager that she had never handled the gerbils in the past. 
The employer questioned several other assistant managers who indicated they had seen Ms. Kosbruk exercising and playing with the gerbils several years ago. 
Ms. Kosbruk contends she told the employer that she would not handle the gerbils—she felt they were “disgusting” and they would bite. There is no evidence that Ms. Kosbruk handled the gerbils, at least from the point the rat race was put back into use in 2004. The State of Alaska had banned the rat race game for about one year.
Ms. Kosbruk acted as the pit boss on a regular basis early in her tenure with this employer. She always had someone else handle the gerbils. Typically, the pit boss handles the gerbils and the cash bets. If the race gets busy, a rat race I or II person would be called in to assist. The schedule for the week of June 25, 2006 did not have a helper scheduled for the rat race. Ms. Kosbruk thought she would have to handle the gerbils.

Recently the employer implemented a policy that required all employees to rotate equally. It requires its employees to rotate from pit boss, to caller, to floor worker, and to cashier. 

When employees are hired, they are told about the gerbils. If an employee has an aversion or phobia toward the rodents, they are not given the pit boss position in the rotation. The employer’s personnel file contains no reference to Ms. Kosbruk’s aversion to gerbils.

The employer argues that Ms. Kosbruk waited until the late evening before her shift to call and request to be rotated out of the rat race, when she knew four days before that date. She made no attempt to follow up with the employer after speaking with Mr. Tuttle, manager, on June 21 about not wanting to be the pit boss. Mr. Tuttle had indicated that he would work on the schedule.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)     was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

While the parties disagree over the issue of Ms. Kosbruk’s handling, or not, of the gerbils four years ago, the discharged occurred because the employer believe Ms. Kosbruk lied. It appears that what Ms. Kosbruk told the person she spoke with on June 24 may have misunderstood the reason she did not want to work in the rat race. 
Ms. Kosbruk refused to handle the gerbils, which has been shown to be acceptable by the employer. Because there is no evidence that Ms. Kosbruk had handled the gerbils since 2002, the Tribunal believes she had told the employer her concerns sometime at the point that she was demoted to a gaming attendant.
The Tribunal does not dispute the employer’s ability to discharge employees who fail to or cannot meet certain company standards. However, in this case, 

Ms. Kosbruk’s discharge did not amount to misconduct connected with the work.
DECISION
The determination issued on July 12, 2006 is AFFIRMED. Benefits are allowed for the weeks ending July 1, 2006 through August 5, 2006, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 23, 2006.
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