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CASE HISTORY

The interested employer filed a timely appeal of a June 27, 2006 determination that denied benefits under AS 23.20.379. The issue is whether Mr. Cate, the claimant, was discharged for work-connected misconduct.

FINDINGS OF FACT

Mr. Cate began working for the employer on March 26, 2006 and last worked on June 16, 2006. He worked as a full-time CRT, earning $8.50 per hour. His primary duty was to retrieve shopping carts from the parking lot.
On June 13, 2006, Ms. Kimberly, the Personnel Manager, heard Mr. Cate, who was at that time outside her office, using profanity and appearing to be “extremely upset.” He also made a “veiled threat” against a female coworker, stating that he was going to “hurt that lady.” Ms. Kimberly immediately brought Mr. Cate into her office where she explained to him that making such threats was against the employer’s policies, gave him an example of a veiled threat, and told him that making such threats was a terminable offense. She also told him to refrain from using profanity while at the workplace.
Later on June 13, an associate overheard Mr. Cate threaten “to punch [the same female coworker] in the mouth.” The associate wrote a statement about the incident and submitted it to Ms. Kimberly. 
On June 16, after he returned from his two days off, Mr. Cate was discharged for “gross misconduct” in making veiled threats against a coworker. 

Mr. Cate denies any wrong-doing but also admits that he has an anger management problem and that, when he becomes very angry, he does not recall what he has said or done.
STATUTORY PROVISIONS

AS 23.20.379 states, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 states, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion…

CONCLUSION

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
The Employment Security Division's Benefit Policy Manual, section MC 500 is pertinent and states, in part, with regard to violating a company policy:
If the worker knowingly violates a rule, the violation is willful even though there was no intention of harm to the employer… 
It is a worker’s responsibility to control his anger while at the workplace or, at the very least, take steps to get help to handle his anger. It appears that the claimant in this matter took neither step. It is concluded that Mr. Cate acted against the employer’s best interest when he made veiled threats against a coworker after being counseled earlier in the day to cease doing so. His resulting discharge, therefore, was for work-connected misconduct. 

DECISION

The June 27, 2006 determination is REVERSED. Mr. Cate is denied benefits for the weeks ending June 24, 2006 through July 29, 2006. His maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 25, 2006.


Diane Reeves, Hearing Officer


