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CASE HISTORY

Mr. Zayon appealed a determination issued to him on May 17, 2006 that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Zayon worked for the employer from October 2002 to March 2 or 3, 2006 when he resigned. Mr. Zayon worked cleaning pots, pans, cookie sheets, and mixing bowls. The work was scheduled to begin at 9:30 a.m. and end at 3 p.m. 
Often, Mr. Zayon had difficulty getting to work on time. Mr. Zayon is on very strong medication that occasionally  made him drowsy. Throughout his employment he would sometimes come in late by two to three hours. The owner would then tell him that if he was late one more time that he would be fired. The employer was aware of his medical condition, liked his work, and in the past was not serious about terminating him if he were late again. 

At the end of his employment, the owner again told him that if he was late one more time he would be terminated. By the owners expression Mr. Zayon believed the owner was not kidding this last time. Mr. Zayon had never been terminated from a job and, therefore, decided to quit his employment. 

The employer did not attend the hearing, but in forms returned to the Employment Security Division said only that Mr. Zayon just stopped showing up for work.  

PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
In Herrick, Comm'r Dec. 88H-UI-198, September 29, 1988, the Commissioner of Labor held that the fact a claimant is being discharged does not give the claimant good cause to quit existing work before the date of the discharge. 
In the opinion of this Appeal Tribunal, at the time Mr. Zayon quit, it was not at all certain that he would be discharged if he continued to report to work late. 
This Appeal Tribunal sympathizes with Mr. Zayon’s employment situation as it was influenced by his medical condition. But, the above Commissioner decision clearly applies to his situation, and is binding on this Tribunal. Therefore, this Tribunal concludes Mr. Zayon's decision to leave because he was faced with a possible termination was without good cause.  

DECISION
The determination issued on May 17, 2006 is AFFIRMED. Benefits remain denied Mr. Zayon for the weeks ending March 4, 2006 through April 8, 2006. Mr. Zayon’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 11, 2006.
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