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CASE HISTORY

Ms. Link timely appealed a determination issued on August 2, 2006 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Link last worked for Inorex, Inc. (Save-U-More) during the period July 10, 2001 through July 10, 2006. She earned $11 per hour for full-time work as a clerk/cashier. Ms. Link was discharged effective July 10 for sleeping on the job.

Several weeks before her discharge, Ms. Link had been caught sleeping while at work. Both times she denied sleeping but did acknowledge that the employer told her to watch her step and not to violate any company rules. Ms. Link had been having problems with neck and head pain, which required she lay down. She did not tell the employer of her pain.

In January 2006, Ms. Link began taking Effexor (antidepressant) and Propox (pain medication). She was stressed because of problems at home, which her employer was aware of. Ms. Link had been having problems with the pain since January and believed that she was only “caught” sleeping/laying down in June.

On July 10, Ms. Link admits that she was outside in the back of the store lying down on a picnic table. The employer and his employees were unable to locate her for about 45 minutes. For about 10 minutes, the cashier had been ringing a bell to get her to come to the front to assist. Ms. Link did not hear the bell and admitted that maybe she did fall asleep. She was not aware of any rules against sleeping on the job.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

It is not necessary for the employer to have a written policy against sleeping on the job. The employer has a right to expect its employees adhere to certain standards of conduct that need not be reduced to writing. Common sense dictates that sleeping on the job can result in immediate termination.
Based on the above, Ms. Link’s behavior at the work place (sleeping) was a willful violation of the employer’s interests. Misconduct connected with the work has been shown in this matter.

DECISION
The determination issued on August 2, 2006 is AFFIRMED. Benefits are denied for the weeks ending July 15, 2006 through August 19, 2006. Ms. Link’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 1, 2006.
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