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CASE HISTORY

The claimant timely appealed a determination issued on August 3, 2006 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant last worked for the above-named employer during the period September 2002 through July 13, 2006. She earned $10 per hour for part-time work as an assistant manager. The claimant’s employment ended on or about 
July 17 when she resigned while on suspension. The suspension was not for a specified time although the employer thought it might last about two weeks.

The claimant was suspended when the employer learned she had been giving unauthorized discounts to the buying public. The stores in Anchorage had a sale of buy one, get the next one at 50 percent off. There are four stores in Anchorage. The claimant worked at the Dimond Center location.
In early July, another assistant manager from the Fifth Avenue Mall store was sent to the claimant’s store to help boost sales and improve customer service. The claimant understood that the other assistant manager was a manager in training. She believed the manager authorized changing the sale to include buy two, get one free. The claimant admits that all unannounced discounts must be approved by the headquarters office in Vancouver.

The parties were in direct opposition with one another during the hearing. The employer, through its witnesses, believed the claimant had no authorization to give the discounts and that the other assistant manager was not a manager in training. The employer’s primary witness was not in Anchorage during the incident or the subsequent investigation. One employer witness acknowledged that she may have told the claimant that the other assistant manager was a manager in training.
The claimant and her witnesses believed that the other assistant manager had told them that they had the authorization to sell at the new discounted prices. One claimant witness did not hear the other assistant manager say she was a manager in training, but got the impression that she was. The claimant believed the other assistant manager indicated that sales would be improved by whatever means necessary, to include buy two get one free, or sell one item at full price and get the next one for a penny.
The employer placed the claimant on suspension because it believed she had violated a known policy by giving discounts without headquarters approval. The employer believes its loss amounted to about $300 to $400 in sales. The employer verified through cash register tapes that the claimant’s store was the only store giving the unauthorized discounts. The only manager in training in Anchorage is located at the Sears Mall location.
Several years earlier, the claimant had been placed on notice and reminded of the store’s discount policy. There were no other problems of a similar nature with the claimant’s performance.

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 


          (2)     was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)      "Misconduct connected with the insured worker's work" as used in 



AS 23.20.379(a)(2) means

          
(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
A worker who is placed on indefinite suspension and quits before she is returned to work is considered to have been discharged, because there is no set return-to-work date.

In discharges cases, the burden of proof rests with the employer. The employer must “bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
This case turns on the sufficiency of the evidence. “The standard of proof in administrative appeals for unemployment benefits eligibility is that a preponderance of the evidence must support the conclusion.” Peterson, Comm’r Dec. 04 2376, February 28, 2005.
Because there was a disparity between the parties’ testimony, the credibility of the parties must be established. Credibility decisions are up to the trier of fact (the Tribunal) to make.

There was only one witness for the employer that was present at the Dimond Mall store when the other assistant manager spoke to the staff. While her credibility is not in question, the claimant’s several witnesses support the claimant’s testimony. Therefore, the Tribunal concludes, based on the best available evidence, that the claimant understood she had the ability to enact the new discounts. 

It stands to reason that if a manager or manager in training gives authorization to use a new discount in an attempt to increase sales, the staff would assume that she had gotten that permission from headquarters before the announcement. The Tribunal does not dispute the employer’s ability to discharge employees who fail to meet certain company standards. However, in this case, the claimant’s actions were a good faith error in judgment and did not amount to misconduct connected with the work.
DECISION
The determination issued on August 3, 2006 is REVERSED. Benefits are allowed for the weeks ending July 22, 2006 through August 26, 2006, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 8, 2006.
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Hearing Officer

