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ALASKA DEPARTMENT OF LABOR 
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APPEAL TRIBUNAL DECISION

     Docket No. 06 1465                        Hearing Date September 8, 2006

CLAIMANT:
EMPLOYER:




KEVIN D MCKINNEY
PELICAN SEAFOODS

CLAIMANT APPEARANCES              
Kevin D McKinney




ESD APPEARANCES
Paula Burgner, witness

CASE HISTORY
The claimant appealed a determination issued on August 1, 2006, that denied unemployment insurance benefits pursuant to AS 23.20.379(b). Benefits were denied because the claimant refused an offer of suitable work without good cause.


FINDINGS OF FACT
The claimant established an unemployment insurance benefit year effective July 2, 2006. The claimant’s usual occupation is in the fish processing industry. The claimant's home is in Seattle, Washington. The claimant had work in Togiak, Alaska that ended in May 2006. He then had very brief employment in early July for a processor in Kodiak, Alaska. While in Kodiak the claimant replied to a job announcement he found on ALEXsys, the state of Alaska's Internet based labor exchange.  
According to the claimant, the advertisement specified travel would be paid from anywhere in Alaska to Pelican, Alaska, the site of the employment. The claimant contacted the general manager, Robin, and discussed the work. The claimant had enough experience in the field to consider himself capable of working as a foreman. The employer was willing to hire him as a processor (not as a foreman or a lead processor), but consider him for foreman or lead duties if he proved capable. The starting pay offered was $8 per hour. Work as a lead would have been at $10 per hour. 
Whether it was his conversation with Robin, or a subsequent conversation with Ms. Paula Burgner, Robin's successor as general manager, the terms of hire were explained: A potential employee must pay their own way to Juneau, Alaska. The employer then pays for air transportation from Juneau on to Pelican. 

The claimant was unable to pay for his way to Juneau. The employer agreed to advance him sufficient funds by buying him a ticket to Juneau; the cost was to be repaid by the claimant out of subsequent paychecks. The claimant agreed, but was not happy about this cost. 

The claimant was unable to make his connection in Juneau to Pelican. Although at his hearing he argued that the employer made his reservations for him and was therefore responsible for missing his connection, he acknowledged the employer warned him about this connection. The claimant did miss his connecting flight and had to spend the night at a hotel in Juneau. The cost was again advanced by the employer with the expectation the claimant would repay the advance out of subsequent paychecks. 
The claimant insisted that the next day the air carrier was unable to get him on the first plane out of Juneau even though he was ready and at that time willing to go. But by the time he was to fly out on the second of two flights it would have been 4 p.m. and the claimant feared he would not get on this plane and be forced again to secure lodging in Juneau at his expense. The claimant chose instead to obtain a flight back to his home in Seattle.
While the claimant contended he had been in touch with the air carrier while waiting in Juneau, Ms. Burgner reported at the hearing that the air carrier had waited for him all day and that he failed to arrive. 
At his hearing, the claimant further contended that the employer had misrepresented the terms of hire.  


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(b)
An insured worker is disqualified for waiting-week credit or benefits for a week and the next five weeks of unemployment following that week if, for that week, the insured worker fails without good cause 



(1)
to apply for available suitable work to which the insured worker was referred by the employment office; or



(2)
to accept suitable work when offered to the insured worker....

8 AAC 85.410 provides in part:


(a)
The director will determine that only work in a claimant's customary occupation is suitable work for the claimant under AS 23.20.385(b) for the first 13 consecutive weeks of the claimant's unemployment, if the claimant has reasonably good prospects of returning to work in that occupation.  A claimant is considered to have reasonably good prospects of returning to work in a seasonal occupation if the claimant is likely to return to work in the next work season.  Work that is outside the claimant's customary occupation and for which the claimant has the training and experience is considered suitable work if the claimant does not have reasonably good prospects to return to the claimant's customary occupation or has been unemployed for at least 13 consecutive weeks....

8 AAC 85.420 provides:


(a)
A claimant will be disqualified under AS 23.20.379(b) for refusing suitable work without good cause, or for a failure to apply for suitable work to which he was referred by the employment office, if the offer of work or referral to work was properly made.  An offer of work or referral to work is properly made if



(1)
a job opening exists at the time the offer is made or the referral given;



(3)
the claimant is given sufficient information concerning the conditions of the job, including duties, location of work, hours of work, wages, working conditions, equipment needed, and union requirements, if any, to determine the suitability of the offer or referral; and 


(c)
Refusal of an offer of work includes



(1)
refusal of a job offer from an employer or from an agent of the employer having authority to hire;



(2)
action by the claimant which causes the employer to withhold a job offer; or



(3)
after acceptance of a job offer, failure to report to work on the first scheduled day of work....


CONCLUSION
The Employment Security Division’s Benefit Policy Manual (BPM) fulfills 8 AAC 85.360. BPM section VL 425-6 entitled “Suitability of Work” (March 2001 revision) provides, in part: 


F.
Requirement to Broaden Suitability Criteria

For the first thirteen consecutive weeks of unemployment, only work in the claimant's customary occupation needs to be considered suitable.  After the claimant has been unemployed for thirteen or more consecutive weeks, the criteria for suitability of work is broadened to include any work for which the claimant is fitted by experience and training.

The claimant asserted that the employer misrepresented the transportation costs to the worksite in the ALEXsys job posting. Whether this is true or not, the claimant was fully informed verbally of the point of hire, which was Juneau, before accepting the work in question. Furthermore the work was clearly accepted by the claimant and was suitable for him. 

The question remaining is whether the claimant had good cause in ultimately failing to report for work.  This Appeal Tribunal believes the claimant bound himself contractually, with full knowledge, to pay for certain expenses connected with his travel to the worksite, and at the last moment, because of those expenses, choose not to report for work. 
His very experience with this field of work and the far-flung locations where it is found negates any argument that he did not understand the nature of his travel commitment. The Appeal Tribunal is not convinced that his last-minute return to his home was warranted. Even accepting his testimony he acknowledges he was to fly out of Juneau for Pelican on the day he flew back to Seattle; nothing has been presented to prove he would not have been able to complete his journey to Pelican that day. Thus, this Appeal Tribunal holds the claimant refused an offer of suitable work without good cause. A penalty was properly imposed.   


DECISION
The determination issued on August 1, 2006 is AFFIRMED.  Benefits remain denied for the weeks ending July 8, 2006, through week ending August 12, 2006. The claimant's benefits are reduced by three times his weekly benefit amount, and he may not be eligible for future extended benefits.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 12, 2006.








Michael Swanson, 








Hearing Officer

