Docket 06 1503
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

ANCHORAGE, ALASKA 99503-4149

APPEAL TRIBUNAL DECISION

Docket No. 06 1503


    

Hearing Date: September 13, 2006
CLAIMANT:






EMPLOYER:
ASHOT A MELKUMYAN                  
DIAMOND PAYMASTER LLC 
CLAIMANT APPEARANCES: 
EMPLOYER APPEARANCES:
Ashot A. Melkumyan             

Maria Madison, Rep.


Barbara Leslie


Meggan Cooper
ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed a determination issued on August 10, 2006 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work with the employer in October of 2005. He worked full-time as a shuttle bus driver. He was paid $9.00 per hour. 
On July 25, 2006, approximately ten minutes prior to his shift ending, the claimant got into an argument with the dispatcher and another driver over the radio. The dispatcher had assigned a particular client to another driver who already had clients in her bus and had been about to leave for the airport. The claimant felt that the client should have been assigned to him as he felt there was sufficient time left on his shift to make one more trip to the airport.
The claimant told the other driver that it was his turn and became angry when she did not answer. The claimant again tried to engage the driver in conversation and she again did not answer. The dispatcher advised the claimant that the purpose of their job was to get clients to the airport in time to catch their planes, not about whose turn it was to drive a client. She asked him to stop arguing on the radio.
The claimant went into the office to talk to the dispatcher. The discussion escalated to the point where the claimant was yelling at the dispatcher. He felt that she was not respecting him or listening to what he had to say and he became angry when she told him to stop yelling and terminated the discussion. 
The dispatcher left the front room several times and went into the back room hoping that this would end the discussion. However, every time she came back into the front room, the claimant continued to attempt to argue with her. The dispatcher became uncomfortable about being alone with the claimant and asked a driver who was just starting her shift to stay with her. The claimant stopped arguing while the driver was present; however, a client came into the lot and the driver had to leave to take the client to the airport. 
The claimant started arguing with the dispatcher as soon as the driver left.  She again asked the claimant to stop yelling and told him that she did not want to discuss the matter any further. The claimant left the office, slamming the door behind him. 

Shortly afterwards the claimant came back in the office and started asking the dispatcher, “Why, Why, Why won’t you listen to me?” The dispatcher again asked the claimant to stop yelling and indicated that she did not want to discuss the issue any further with him.  The claimant continued to yell and pointed his finger at the dispatcher. He spoke to her in a threatening manner and indicated that he was no longer going to “be nice to her.” The dispatcher felt threatened and left office until the claimant left the worksite.  
The dispatcher wrote a note to the manager indicating what had happened and that she no longer felt comfortable working with the claimant. The manager reviewed the videotape of the argument that took place in the office and slthough there was no audio portion to the tape she determined that the claimant’s body language was threatening; he had slammed doors, pointed his finger and acted in a hostile manner towards the dispatcher. The claimant was discharged that afternoon.

In the spring of 2006, the claimant had been warned about arguing over the radio and intimidating dispatchers. The employer had reiterated to the claimant at that time that the dispatcher is in charge of the shift and that the dispatcher, not the drivers, determines who gets to take clients to the airport. The claimant was advised that arguing with the dispatcher would not be tolerated.
During the hearing, the claimant raised his voice several times and had trouble following directions. He had to be told numerous times to stop interrupting the employer’s witnesses and arguing with them. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          (2)      was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 

                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Cantrell, Comm’r Decision No. 9225160, June 30, 1992, the Commissioner stated, in part:
We must decide in this case whether the claimant's behavior

was part of the normal workplace give and take, or rose to the

level of insubordination. A single act of insubordination may

constitute misconduct if it is serious enough. Reprimands or

warnings are necessary in most cases, however, to make certain

the worker was aware that the conduct was unsatisfactory. It is

assumed that disobedience, insolence, and negation of authority

injure the employer's interests. No additional evidence showing

actual harm is necessary.

The claimant knew that the dispatcher had the right to assign clients. If the claimant felt that he was being discriminated against or disrespected by the dispatcher(s), he could have gone to the manager and asked for the manager’s intervention. However, instead he engaged in an argument and acted in a hostile manner, even though he had been warned during a previous incident that this behavior was unacceptable. The claimant’s choice to continue his argumentative behavior and threatening manner towards his co-workers constitutes misconduct in connection with the work. 

DECISION
The determination issued on August 10, 2006, is AFFIRMED. Benefits are denied for the weeks ending July 29, 2006 through September 02, 2006. The claimant’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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