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CLAIMANT:
EMPLOYER:




TYLER HUNTER
WAL-MART ASSOCIATES

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:


Tyler Hunter
Scott Bushee

Rex Hunter, Representative

ESD APPEARANCES:


None


CASE HISTORY

The employer appealed a determination issued on July 18, 2006, that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work. The issue is whether the claimant was discharged for misconduct connected with his work.


FINDINGS OF FACT
· The claimant last worked for the employer July 2, 2006. The next day he was discharged. He worked in the stock room gathering carts from the employer's parking lot.  
· The file contains the written record of employer verbal and written warning to the claimant for poor production (Exhibit 1).
· Only July 2, 2006, the assistant manager, observed the claimant conversing with the store greeter. The conversation did not appear work related. He observed the claimant in conversation long enough to warrant admonishing him to return to his duties.
· The claimant testified he was speaking to the greeter only for a minute or two about pushing the carts forward and watching for customers who might get in the way of his train of carts.
· When a short time later the assistant manager again observed the claimant in more than a brief conversation with the greeter, the claimant was terminated the next day.

· The assistant manager noted that the disciplinary action was taken by several different managers, all for the same problem.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; 

CONCLUSION

Both parties were sincere in their testimony and were credible. However, the more likely version is that of the employer. The warnings prove not only that the claimant should have been aware of work expectations, but also that a pattern of poor production had developed, which must be considered against the best interests of the employer--misconduct. A disqualification will be imposed.
DECISION
The July 18, 2006 determination is REVERSED. The claimant is denied benefits beginning with the week ending July 8, 2006 through the week ending August 12, 2006. His maximum payable benefits are reduced by three times his weekly benefit amount and he may be ineligible for future extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 18, 2006.
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Hearing Officer

