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STATEMENT OF THE CASE

On August 21, 2006, the employer filed a timely appeal against a notice of determination issued on August 4, 2006. The determination allowed the claimant unemployment insurance benefits, imposing no disqualification under AS 23.20.379. The issue before me is whether the employer discharged the claimant for misconduct connected with his work or whether the claimant voluntarily left suitable work without good cause.

FINDINGS OF FACT

The claimant began working for the employer on July 28, 2005. He last worked on July 2, 2006. He normally worked 24-40 hours per week and earned $11.75 per hour as a maintenance worker.

On July 4, 2006, the claimant left a voice message at the home of his direct supervisor informing him he was sick. On July 5, the claimant felt better but called his supervisor instead of directly returning to work. He did not return to work as scheduled because the month previous he had been injured and was informed he needed to talk to the home department manager first and assumed this would be the same procedure.
During his conversation with his supervisor on July 5, the claimant said he was not getting a high enough wage and felt his wage was unfair and racially discriminatory. The supervisor said he did not have any authority over wage issues and to take it up with the home department manager. The claimant did not do so as he felt it was the responsibility of his supervisor to do so. Instead, the claimant filed a complaint with the human resource department.
The human resource department contacted the acting home department manager who conducted an investigation. He determined the claimant was being paid less because of a lack of experience and planned to have a meeting with him on July 6 to explain what he needed to do to get a raise. He also planned to counsel the claimant regarding his non-attendance of the previous day being an inappropriate and unacceptable means of dealing with the issue.
The claimant did not show up for work as scheduled on July 6 and did not call in to state he would not be in attendance. The acting home department manager made a decision to discharge the claimant on July 7 after he missed two consecutive days of work in what was assumed to be an inappropriate way of dealing with the current wage issue.
The claimant was surprised to be discharged when he called the manager on July 7 to check on his employment status and contends he did not show up or call in before each missed shift because he was under the impression he could not show up without first contacting the manager, which he says he had so far been unsuccessful at doing.
ARGUMENTS OF THE PARTIES

The claimant’s supervisor said that the claimant told him on July 5 that he was not coming back to work until the pay issue was resolved, which the claimant denies saying.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.
The court affirms the above policy in Tyrell v. Dept. of Labor, AK Superior Ct. lst JD  No. 1KE-92-1364 CI, November 4, 1993, unreported. The court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment....

The first issue before the Tribunal is whether the claimant quit his job or was discharged. Even though the claimant refused to work as scheduled, his intention at the time was not to quit and he was surprised to have been discharged as the result of his refusal to work at his current wage. Because the employer was the final moving party in ending the employment relationship and not allowing the claimant to return to work after July 7, the separation is a discharge. 
A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The claimant’s contention that he did not show up for work because he thought he needed permission from the manager to do so is not supported by a preponderance of the evidence, which would indicate he did not show up because he was upset about a possible discrimination in his wage. There is an apparent difference between needing a release back to work from an injury versus being ill for one day and it would not have been in the supervisor’s best interest to bar him from work for that reason. That it allegedly took the claimant over two working days to contact his manager, including leaving a voice message, is also without merit.
In not showing up for work as scheduled, the claimant displayed a willful and wanton disregard of the employer’s interest and did not give the employer adequate time to investigate and resolve any alleged discrimination once his complaint was formally lodged. 

It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on August 4, 2006 is REVERSED. The claimant is denied unemployment insurance benefits under AS 23.20.379. Benefits are denied for the weeks ending July 8, 2006 through August 12, 2006. The claimant’s benefits are reduced by three times his weekly benefit amount, and he is held ineligible for the receipt of extended benefits [AS 23.20.406(h)].

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 21, 2006.
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