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CASE HISTORY

The claimant timely appealed an August 23, 2006 denial of unemployment insurance benefits under AS 23.20.379. The issue is whether he voluntarily quit suitable work without good cause.


FINDINGS OF FACT
The claimant began work for the employer in July 4, 2005. He worked full-time as a laborer earning $14.00 per hour. The claimant’s last day of work was 
July 31, 2006. 

The claimant had been assigned to painting for two days, beginning July 29, 2006. The paint was giving him a sore throat even though he wore a respirator. He also was having back and neck problems from leaning over to paint. 
The claimant was also was upset because the employer had reprimanded him for painting over measurements that were written on the beams he was painting. He had to re-measure the beams, and he felt that his employer should have been more understanding since he did not intend to make a mistake. It had been awhile since he had painted beams, and he forgot.
On July 31, 2006, the claimant told his employer that he did not want to paint anymore and wanted to work in the shop. The employer advised him that he needed to get the painting done and that he would not transfer him to the shop. The claimant indicated the he was quitting and left.
The next day, the claimant came back to his employer and again asked if there was another job that he could do besides painting. The employer again advised him that they needed him to paint. 

The claimant did not explain to the employer that his respirator was not working properly, which was the cause of his sore throat. Nor did he ask the employer if they could rearrange the position of the beams they were painting so that he could stand and paint instead of bending over. 

The claimant has not gone to the doctor about his back or neck since he hurt his neck four years ago in a car accident. At that time, his doctor had advised him that he needed to give the neck time to heal. The claimant does not take any drugs for pain because he does not want to become a drug addict. 
The claimant had been assigned other jobs that required painting in the past and had not complained to the employer about health issues. He did not complain before because he felt that he did not have enough seniority to be transferred before.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause…
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION

In various decisions the Commissioner has cited the Employment Security Division’s Benefit Policy Manual (BPM) to explain the standards used to establish good cause for leaving work due to health problems. The Comm’r Review 02 1589, October 24, 2002, regarding establishing good cause reads in part: 

· The conditions of work materially and adversely affect the physical condition of the worker ( …9322227, July 29, 1993;) and

· The worker's physical condition compels the leaving (…9321805, 

June 15, 1993;) 

· The worker has no reasonable alternative; (… 9322133, July 26, 1993) and 

· The worker attempts to preserve the employment relationship. 

There must be supporting evidence to show that continued employment is harmful to the worker's health, not merely the worker's opinion regarding the condition (…83H‑UI-06, March 21, 1983.)  This usually requires a physician's statement, although other evidence may suffice.

Competent medical evidence has not been presented to show either that autobody work was detrimental to this claimant’s health or that he was too ill to work at the time he quit. We hold the claimant has neither shown this work to be unsuitable, nor that he had good cause to quit when he did.
Although the claimant believes that the painting was hurting his back and neck, he did not go to a doctor to see if his medical problems could be alleviated by a treatment plan of medicine and/or physical therapy. In addition, any good cause that may have been established due to health concerns is negated by the fact that the claimant did not advise the employer of his concerns and give the employer a chance to see if arrangements could be made to lesson the stress on the back and neck or to be fitted for another respirator. 

Based on the above, this Tribunal holds that the claimant’s quit was not for good cause, as good cause is defined for unemployment insurance purposes. 

DECISION
The August 23, 2006 separation from work determination is AFFIRMED. Benefits remain denied for the weeks ending August 5, 2006 through September 9, 2006. The claimant’s benefits remain reduced by three times the weekly benefit amount. He may be ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 10, 2006.







Catherine Miller, Hearing Officer

