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STATEMENT OF THE CASE

The claimant timely appealed an August 18, 2006 redetermination that denied benefits under AS 23.20.381. Benefits are denied on the ground that she has reasonable assurance to return to work in the fall for an academic institution. 
Also under appeal is a resultant determination of liability issued under 
AS 23.20.390. The issue was inadvertently left off of the hearing notice. In the hearing the claimant had waived her rights to a ten-day notice period in order to have the issue of overpayment heard; however, after the hearing she called the Tribunal and indicated that she wanted to rescind her waiver. In the interest of fairness and due process the overpayment will not be addressed in this decision.
FINDINGS OF FACT

The claimant established an unemployment insurance claim effective 

May 28, 2006. In September 2005, she began working for the school district as a substitute teacher. She worked through the end of the school year, May 19, 2006, in that capacity. She also worked for three hours on May 31, 2006, for the employer’s one charter school. 

All of the schools within the school district have their last day of school on May 19, 2006 and begin on August 21, 2006 except for the charter school. The charter school has different breaks than the other 31 schools because it operates on a year-round schedule. It is a small school with only six teachers. It is the only school in the school district that is on a different schedule. 
Exhibit 4, page 1, is a statement from the employer advising the Employment Security Division (Division) that the claimant has the possibility of being called to substitute for the 2006/07 school year. The school district indicated that there was a “possibility” of continued work because at the time the form was completed  because substitute teachers were required to get a TB test and submit the results of that test to the school district. Since the claimant had not submitted the test, they were waiting for her action.
Later in June 2006, the school district determined that they were not going to make the substitute teachers get a TB test during the summer. They left all substitutes on the active list whether they turned in their tests or not.  However, the claimant was not aware of the rule change and submitted the results of her TB test to the school district in mid-July. The claimant filed the necessary paperwork expressing an interest to work as a substitute teacher. 

The claimant’s first day of work as a substitute teacher for the 2006/2007 school year was September 1, 2006 for this employer. August 21, 2006 was the earliest date on which the claimant could have worked. She did not work earlier because she was out of state for medical reasons. 

The claimant agrees that she filed for and received benefits for the weeks ending June 10, 2006, July 15, 2006, July 22, 2006, July 29, 2006, August 5, 2006 and August 12, 2006. The claimant argues that her status as a substitute teacher does not guarantee any particular hours of work and does not qualify as reasonable assurance. 

PROVISIONS OF LAW

AS 23.20.381 provides, in part:


(e)
Benefits based on service in an instructional, research, or principal administrative capacity for an educational institution may not be paid to an individual for a week of unemployment which begins during the period between two successive academic years, or during a similar period of paid sabbatical leave provided for in the individual's contract, if the individual performs services in the first of those academic years or terms and if there is a contract or reasonable assurance that the individual performs services in the same or similar capacity for an educational institution in the second of those academic years or terms.


…

(i) Benefits based on services described in (e) and (h) of this section may not be paid to an individual for a week that begins during an established and customary vacation period or holiday recess if the individual performs those services in the period immediately before the vacation period recess and there is a reasonable assurance that the individual will perform those services in the period immediately following the vacation period or holiday recess….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….

CONCLUSION

The claimant was a substitute teacher for the employer beginning September 2005. The hearing record contains the requisite notice from the interested employer/school district that the claimant had the ability to return to work in the same or similar capacity as that in which she had worked in the 2006/2007 school year, if certain criteria were met. She met those criteria and was on the substitute teaching list for the 2006/2007 school year.

In Godwin, Comm'r Decision No. 87H‑EB‑240, December 1, 1987, the Commissioner of Labor stated, in part:


It is clear that, in order for reasonable assurance to be found, there must be two different communications.  First, there must be a written, verbal, or implied agreement between the educational institution and the employee that the employee will perform the same or similar services in the second academic year… There must be some indication of a mutual understanding between the parties at the end of the first year that services will be performed in the second year.  Otherwise, only a "possibility" and not a "reasonable assurance" exists.


The second communication which must exist before reasonable assurance can be found is a written communication between the school district and the Employment Security Division that an employee has been given notification of returning to work in the same or similar capacity.

In Kenai Peninsula School District vs. State of Alaska, Department of Labor, 3KN-95-878 Superior Court, July 22, 1996, the Court found in part:

It is clear from the record that Ms. Purkerson both knew that she could serve as a substitute in the upcoming year if she so chose, and that the District communicated this situation to the DOL. The Court finds that the DOL committed an abuse of discretion in relying on the word "possibly" in determining that Purkerson had only a "possibility" of returning to work the following year.

In the case noted above, the claimant did not return her rehiring packet until August. The Department of Labor found she did not have reasonable assurance because she had not been activated for the coming school year. The Court disagreed.

In this case, both elements set forth in Godwin have been fulfilled. It is the conclusion of the Tribunal that the claimant had reasonable assurance of returning to work for the 2006/2007 school year as a substitute teacher. 

Although the claimant did work several days during the 2005/2006 school year for the CHARTER SCHOOL, she is not exclusively assigned to the charter school. Her employment was within the entire school district. The school district’s last scheduled day of work for regular substitute teachers, before regular summer break, was on May 19, 2006 and the break ended on August 21, 2006. Accordingly, her benefits were properly denied for the weeks ending June 3, 2006 through August 19, 2006.

DECISION

The determination issued on August 18, 2006 is AFFIRMED. Benefits are denied for the weeks ending June 11, 2005 through August 27, 2005.

The Tribunal will schedule a new hearing for the sole purpose of addressing the overpayment. No other issues will be addressed in the new hearing. The claimant will receive a new notice of hearing.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 27, 2006fillin "" \d "".

                   

               Catherine Miller, Hearing Officer

