Docket 06 1650

Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET SUITE 206
ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  06 1650 

 Hearing Date:  October 3, 2006
CLAIMANT:

MICHELE MARSHALL
CLAIMANT APPEARANCES:
ESD APPEARANCES:

Michele Marshall
None

Samantha Lukacinsky

CASE HISTORY
The claimantfillin "" \d "" timely appealed an August 31, 2006 refillin "" \d ""determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The redetermination disqualified herfillin "" \d "" on the ground that shefillin "" \d "" was not available for full-time suitable work. 


FINDINGS OF FACT

The claimant quit her job because she had to have hip surgery. She was in the hospital from June 2, 2006 through June 6, 2006. The claimant had a second surgery and was in the hospital again from August 30, through September 4, 2006.

Exhibit 6, page 2 of 3, is a copy of a statement from the claimant’s doctor indicating that she is not able to work full-time from June 2, 2006 through 
November 30, 2006. The form indicates that she could work part-time from August 1 to August 29, 2006 and from November 1, 2006 onward. Based on that medical report, the claimant was denied benefits. 
The claimant then submitted a second doctor’s statement, Exhibit 6, page 3 
of 3. It is also dated July 27, 2006, although the claimant states that it was completed on August 29, 2006. The claimant states that the doctor wrote out the first one thinking that she only wanted part-time work since that was what she had been working prior to the surgery; however, he changed it when the claimant told him she needed to work full-time. 
Exhibit 4, page 2 of 2 documents a statement from a nurse at the clinic indicating that a copy of the second doctor’s statement is in the claimant’s file but is not signed. The nurse also verified that the information provided on the first medical statement is true and correct.   
On October 2, 2006, the claimant provided a third medical statement. The statement is a copy of the second medical report with additional information written in and it is stamped on the bottom with the clinic’s name. Some of the additional information on the form was written by the claimant and some of the information was written by the office worker at the claimant’s request. The doctor was not present when the additions were made to the form and did not authorize the changes to be made.

The claimant had previously worked for two temporary agencies. She contacted one of the employers and left a message asking if there were any computer training programs available for her. She never received a call back from them. She contacted the second temporary service, and they advised her that she would have to come back in and renew her paperwork and retake a typing test. 
The claimant believes that she made the calls to the temporary agencies after her first surgery, but prior to being able to work. She subsequently decided not to follow up with the agencies because she felt that it would be too hard to travel to different employers with her hip still hurting. She preferred to get a permanent job with a parking lot close to the work site that does not require her to walk up stairs. She has been on crutches continuously since the June 2, 2006,
The claimant did not complete any applications for work or contact any of the jobs listed in the newspaper. She asked around to see if any friends knew of any job openings. She did get an offer to train with a travel agency. She was told that she could come in and train whenever she wanted, and when she learned how to do the job, she would be hired. The claimant came in for training several times between July 17, 2006 and August 30, 2006 but never stayed for more than a few hours because her hip hurt or she was “sick or something.” The employer is willing to hire her if she comes in more and learns how to write tickets.
The claimant hopes to be able to work next week. She is still attending physical therapy, although she was unable to attend her sessions the week ending September 30, 2006, because she was ill due to her medications. She argues that she was able to work full-time between the two surgeries from July 17, 2006 through August 30, 2006.

PROVISIONS OF LAW
AS 23.20.378 provides in part:

    (a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. An insured worker may not be disqualified for failure to comply with this subsection if

(1)
the insured worker is not available for work because the insured worker

 
(A)
is ill or disabled;


(B)
is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;

(2)
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work...

CONCLUSION

The phrase "preponderance of the evidence" has been given various meanings by different courts but, according to McCormick, et al on Evidence, 2d, H.B., § 339, P.794, "the most acceptable meaning seems to be proof which leads the trier of fact to find that the existence of the contested fact is more probable than its non-existence.” Sherling v. Kilgore, 599 P.2d 1352 (WY 1979). Cited in Comm'r Dec. 85H-UI-369, January 31, 1986.

The credibility of the claimant is tainted by the fact that she submitted medical reports to the Division to substantiate her availability to work that she had altered without the doctor’s knowledge. The first medical report submitted by the doctor clearly states that the claimant was unable to work full-time from June 2, 2006 through July 27, 2006, and that he did not believe that she would potentially be physically able to work full-time after November 30, 2006.
The claimant’s inability to work full-time is also supported by the fact that the claimant was unable to “train” more than a few hours at a time at the travel agency. Based on the above, the claimant is not eligible for benefits beginning with the week ending July 22, 2006. 


DECISION
The refillin "" \d ""determination issued on August 31, 2006 is AFFIRMEDfillin "" \d "". Benefits are deniedfillin "" \d "" for the week ending July 22, 2006, and thereafter, until the claimant is again able and available for suitable full-time work. Once the claimant obtains a medical release completed by her doctor indicating that she can return to full-time work, she may contact the Anchorage Claim Center for reconsideration.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 6, 2006fillin "" \d "".








Catherine Miller, Hearing Officer


