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STATEMENT OF THE CASE

On September 12, 2006, the claimant timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work or whether she voluntarily left suitable work without good cause.

FINDINGS OF FACT

The claimant began working for the employer in Fairbanks on January 17, 2006. She last worked on July 21, 2006. At that time, she normally worked 16 hours per week and earned $23.95 per hour as a registered nurse.

The claimant was having personal problems at home which were affecting her ability to work. On July 21, 2006, the claimant’s supervisor sent her home and put her on an indefinite unpaid suspension until the claimant felt able to return to work. 
The employer initiated this suspension and official change of employment status to “on call” in order to maintain the employment relationship and keep the claimant on the books as an employee. It did this as registered nurses were hard to come by and the claimant was good at her job. Even though the claimant was, according to the employer’s records “on call,” it was understood by both parties that the claimant would be the one to contact her employer when she was again able to work.
As of the date of the hearing, the claimant was still unable to work. 

On August 18, 2006, the claimant notified the employer that she was moving to Palmer on August 20 to get some relief from her personal problems and would not be returning to work due to the move.

The claimant turned down a job on September 5, 2006, that had been offered to her in Anchorage because she still did not feel capable of working. 
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

The Employment Security Division’s Benefit Policy Manual in section MC 440 is pertinent and states, in part, regarding suspensions:

1. 
Suspension without pay

a. 
Indefinite suspension

An involuntary leave of absence (which may be called suspension, administrative leave, or leave without pay) for an indefinite period severs the employer-employee relationship. The separation date is the date of the suspension. No further separation issue can arise regardless of the actions of either party.
b. 
Definite suspension

An involuntary leave of absence (which may be called suspension, administrative leave, or leave without pay) for a definite period does not sever the employer-employee relationship. If the worker files during the period of suspension, the separation date is the date of the suspension. A worker who fails to return at the close of a definite suspension has voluntarily left work effective on the date they were scheduled to return.
Because the claimant was put on an involuntary and indefinite leave of absence, the employer was the moving party and her separation is a discharge effective the date of the suspension, or July 21, 2006. The fact that the claimant informed the employer approximately one month later that she would not be returning to work because she was relocating does not give rise to a further separation issue.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Comm'r Dec. 86H‑UI-213, August 25, 1986.

The employer did not bring forth any testimony that would indicate the claimant was discharged for any wilful or wanton disregard of its interest. On the contrary, it suspended the claimant for the purpose of retaining her future services, which for the purposes of unemployment insurance only is a discharge or separation of the employer/employee relationship.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.
The pendant issue of the claimant’s ability to and availability for work will be remanded to her current UI Claim Center for further investigation. 

The pendant issue of the claimant’s refusal of a job offer will be remanded to her current UI Claim Center for further investigation.
DECISION

The notice of determination issued in this matter on September 7, 2006 is REVERSED and MODIFIED. No disqualification under AS 23.20.379 is imposed for the claimant having been discharged from her employment. Benefits are allowed for the weeks ending July 22, 2006 through August 26, 2006. The reduction of the claimant’s benefits is restored, and she is eligible for the receipt of extended benefits, so long as she is otherwise eligible.
The pendant issue of the claimant’s ability to and availability for work is REMANDED to the Juneau UI Claim Center for further investigation.

The pendant issue of the claimant’s refusal of a job offer is REMANDED to the Juneau UI Claim Center for further investigation.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 9, 2006.
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