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STATEMENT OF THE CASE

On September 21, 2006, the claimant filed a timely appeal against a notice that he was denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

The claimant began working for the employer in January 2006. He last worked on August 11, 2006. At that time, he normally worked 15-20 hours per week and earned $35 per hour as a pilot.

The claimant last worked on Friday, August 11. He took the weekend off with permission and flew his personal aircraft from McGrath, where he worked, to Seldovia to visit friends.
On Sunday around noon the claimant noticed the tail wheel on his aircraft was broken. He spent most of the afternoon and evening working on it and managed to get it fixed. He called the president and director of operations at his home and left two messages, one with his roommate and one on his answering machine, both stating he would be in to work on Monday.
On Monday morning the claimant determined that the weather was too bad for him to fly to McGrath. He called the employer at the office and left a message at 7:45 a.m. stating he did not know if he could make it in due to weather, but was heading out to Anchorage. That evening the claimant left another message on the president’s home telephone that he was stuck in Anchorage and provided the telephone number of his parents, where he was staying.  

On Tuesday the weather was still bad, pushing back the claimant’s arrival in McGrath until late that evening. The claimant called the president’s home telephone that morning, leaving a message he was delayed. He called the president that evening at home at 11:00 p.m. and told his roommate he would be in to work the next day.

The claimant was scheduled to pilot a flight on Wednesday morning which usually required he be at work no later than 7:30 a.m. He arrived to work in time to witness the president take off on his flight. According to the president’s review of his log book, he took off at exactly 8:21 a.m. The claimant had showed up to work later than normal because he had made sure the plane was fueled when he landed his own craft the night before. 
The claimant was discharged on August 16 for repeated absences without prior notification, not speaking with the president personally during his telephone calls on Monday and Tuesday, and missing his Wednesday flight. The employer had to cancel flights on the first two days of the week due to his absence. 

The president had issued three specific prior warnings regarding the claimant overstaying approved leave. He had put the claimant on notice that any further absences had to be communicated to him personally and not by recorders or third parties. The claimant understood.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:PRIVATE 


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute misconduct connected with the work. Benefit Policy Manual, (BPM) Section 435-2.…

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Comm. Dec. 9225438, June 18, 1992

The Employment Security Division’s BPM §MC 15 is pertinent and states in part:
A worker who has had previous problems with absence or tardiness may be held to a higher standard of notification of the employer, such as speaking to the employer directly rather than simply leaving a message. Except in cases where adherence to this would be unreasonable, failure to follow these procedures is misconduct. 

The claimant had previous problems with absence and was being held to a higher standard of notification. He was aware of this and did not present a reason beyond his control for not complying. Furthermore, his tardiness on Wednesday after his previous absences displayed a flagrant willful and wanton disregard of the interests of his employer.
It is the conclusion of the Appeal Tribunal that the employer discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on September 6, 2006 is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending August 19, 2006 through September 23, 2006. The reduction of the claimant’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 19, 2006.
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