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STATEMENT OF THE CASE

On September 21, 2006, the claimant timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

The claimant began working for the employer in May 2004. She last worked on August 9, 2006. At that time, she normally worked 30-40 hours per week and earned $10 per hour as a laundry worker.

The claimant worked in a residential triplex that had been converted into a commercial enterprise. The business was shutdown temporarily on July 27, 2005 by the City Inspector for construction violations and the commercial machines not being up to code. The business was allowed to reopen shortly thereafter provided the commercial laundry machines not be run.
Upon reopening, the employer switched its laundry mat operation to the evening hours. The claimant presumed this was to avoid detection from the Inspector. The claimant continually complained about the working conditions to the owner, only to be told things would be fixed, with nothing ever changing.
On a semi-regular basis the owner would allow the claimant to begin her shift early, providing she only ironed and kept the drapes closed. The claimant preferred this shift as the building was in a “bad” part of town and the claimant was often scared to leave the building in the early morning hours because of the intoxicated people spilling out onto the street.

Three months before her separation the gas iron press started leaking and emitting a gaseous odor. She was also having to turn the press on each day by the circuit breaker itself. A few days before her separation the commercial washer started leaking and vibrating. This greatly concerned the claimant as she was unsure as to the stability of the floor underneath. It seemed to the claimant that working conditions were getting worse, not better. She continued to work because she needed the paycheck.
On the day of August 9, the owner was noticeably upset. The claimant assumed it was because the dwelling next door had been condemned and camera men from the local news station had been positioned to do the story on live television. When she asked the owner if she could come in early that day, he yelled at her that no one was to work early again and that if she could not understand it, he could come down and explain it to her. This was the first time the owner had spoken to her in such a manner and she felt threatened. She was also upset in the permanent change to her hours. She finished her day and resigned, effectively immediately. 
STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The provisions of AS 23.20.379(a)(1) require disqualification of a claimant’s benefits if he leaves suitable work without good cause. If a claimant leaves unsuitable work, he is not required to show good cause for quitting.

Under Alaska Statute 23.20.385 some of the factors weighed in determining whether work is "suitable work" for a claimant are ". . . the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings . . ." A claimant who leaves work that is not suitable for him leaves with good cause, unless the claimant accepts those working conditions by continuing to work for a significant period of time without trying to adjust them.

The claimant’s employment may have been unsuitable. The degree to which she may have been required to work illegally operating allegedly condemned commercial machines is unknown. The fact she was forced to work at night or with the drapes closed adds suspicion to the employer’s compliance. Certainly having to deal with water leaking on the floor, turning appliances on by circuit breaker, and breathing gaseous fumes was hazardous to her health.

Although the claimant quit her job at the time that she did because of the owner’s outburst, and had worked under these conditions for some time, it is clear from the record that things were getting progressively unhealthier and more unsafe and that the owner was not going to do anything about them.
It is the conclusion of the Tribunal that the claimant’s working conditions rose to a level of unsuitability and as such she does not have to establish good cause for having quit. 

DECISION

The notice of determination issued in this matter on September 18, 2006 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending August 12, 2006 through September 16, 2006. The reduction of the claimant’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 20, 2006.


Janice Carran


Hearing Officer
