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CASE HISTORY

The employer timely appealed a determination issued on August 31, 2006 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
The claimant last worked for the above-named employer during the period 
April 27, 1998 through August 10, 2006. He earned $44,000 per year for full-time work as a station supervisor. The claimant was discharged effective August 10 for an alleged violation of the employer’s policies.
Since 1999, the claimant had an on and off intimate relationship with a coworker. In 2005, the claimant had been put into an 89-day temporary supervisory position, and management needed to know if he was still involved with a coworker. He was told about the no fraternization policy, which prohibits intimate, sexual relationships with subordinate employees. The claimant indicated that he was no longer sexually involved with the coworker.

On May 30, 2006, the claimant was promoted to a full-time management position. On July 12, the claimant’s coworker filed a complaint against him indicating that their intimate relationship was causing her stress at work. The station manager spoke to the coworker who indicated that she and the claimant had been sexually intimate as recently as July 4, 2006. The coworker had become upset partially because of the way she felt the claimant interviewed her in June when she had been injured on the job.
The station manager spoke with the claimant about the allegations. He denied being in an intimate relationship with the coworker and thought the coworker was trying to get him fired or get even with him. The complaint was turned over to the Seattle human resources office for investigation.
On August 10, the representatives from the Seattle office met with the claimant and the station manager. The claimant was asked about his relationship with the coworker. When asked when the last time he had been intimate with the coworker, he could not recall. During the hearing, when prompted to give an approximate date, he thought maybe April 2006.

The claimant argues that he was not in a sexual, intimate relationship with the coworker on or after May 30, 2006. He was only a good friend to her for the last one to one-half years, but prior to that they had dated. The claimant described the coworker as a good family friend, and indicated they had no reason to continue the intimate relationship because she planned to retire and leave the state by the year’s end. He had no reasonable explanation why the coworker waited for almost a month after her injury to file the complaint.

The employer did not investigate any allegations that the coworker made the complaint to “get even” with the claimant. The employer admits that the coworker was difficult to work with, did not like management, and had a reputation among her peers as a troublemaker.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)     was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In discharge cases the employer bears the burden to establish misconduct connected with the work. In Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The Tribunal, in this matter, must decide between the claimant’s direct sworn testimony and the testimony of a manager who did not participate in the investigation. The claimant was not forthcoming with accurate information regarding his relationship with the coworker. In 2005, he indicated there was no intimate relationship when he was given the temporary supervisor position; yet in April 2006, he was again intimate with the coworker. His testimony is diminished.
However, the employer’s testimony is insufficient to meet their burden of proof. The employer’s admission that the coworker was difficult to work with and known as a troublemaker supports the conclusion that she filed the complaint in an attempt to get the claimant fired.

The Tribunal does not dispute the employer’s ability to discharge employees who fail to or cannot meet certain company standards. And, in this case, the employer may not have had any other choice but to discharge the claimant. However, his discharge did not rise to the level of misconduct connected with the work as it is defined for unemployment insurance purposes.
DECISION
The determination issued on August 31, 2006 is AFFIRMED. Benefits are allowed for the weeks ending August 19, 2006 through September 23, 2006 if otherwise eligible.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 15, 2006.
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