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CLAIMANT:
EMPLOYER:
SHONTELE SHIELDS
CITY OF SEWARD

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Shontele Shields
Sarah Spanos

John Lennon
ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed a determination issued on September 26, 2006 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or if she was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant worked for the above-named employer during the period May 1, 2006 through September 9, 2006.  She earned $11.55 per hour for full-time seasonal work as a parking lot attendant. The claimant’s employment ended on 
September 9.
At the time of her hire, the claimant advised the employer that she would be moving away from Seward at the end of the summer season, which usually ended the first week in September. In August, the supervisor asked the claimant to work on September 10, 12, and 13. In early September, the claimant advised the supervisor that she needed to get ready to move and did not want to work the last scheduled three days. The supervisor agreed to have someone else work. On September 7 and again on September 9, the supervisor advised the claimant that she was laid off due to lack of work.
The employer representative agrees that the claimant was laid off. If the claimant had worked on September 10, 12, and 13, someone else would have been laid off instead. The employer had no need for a full shift of employees on those days. Four of the six employees hired for the summer had been laid off prior to September 10.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 


          (2)     was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


(d)      "Misconduct connected with the insured worker's work" as used in 



AS 23.20.379(a)(2) means

          
(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
The Department has consistently ruled that if a claimant leaves work with more than two full shifts remaining, then the work separation becomes a quit. Comm’r Dec. No. 96 2183, December 16, 1996. However, in the case of layoffs, the Department views employees who volunteer for a layoff to have been involuntarily removed from their employment (i.e., layoff). Comm’r Dec. No. 94 6970, June 23, 1994. This is true only when a specific date is announced and employees would be laid off regardless if anyone volunteered. 

In this case, it was clear that the employer only needed two employees after September 9. Therefore, the claimant’s request to be removed from the schedule is akin to volunteering for a layoff because of the reduced staffing level.

Based on the above, the claimant was essentially laid off from her last work. A layoff due to lack of work is nondisqualifying under AS 23.20.379.
DECISION
The determination issued on September 26, 2006 is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending September 16, 2006 through October 21, 2006 if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 24, 2006.








Jan Schnell, Hearing Officer
