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CASE HISTORY

The employer timely appealed an August 31, 2006 determination that allowed benefits under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with her work.

FINDINGS OF FACT

The claimant began working for the employer in October 2001. Her last day of work as an air driver was July 26, 2006. The claimant earned $19.60 per hour for full-time work.

On May 25, 2006, the claimant picked up a package for delivery to a local bank. The package contained $135,000.00 in checks. 

On June 19, 2006, the bank issued a tracer for the package as it never arrived at the bank. In addition, a locator follow-up form was given to the claimant for the bank to complete in the claimant’s presence and then return to the employer. 
The completed follow-up form was never received by the employer. However, on July 5, 2006, the bank contacted the employer to state that the trace done on the package indicated that the package was released, but the bank did not have the package. The records showed that at 
1:45 p.m., on June 30, 2006, the employer’s computer records showed that the claimant signed a “driver’s release” of the package indicating that she had released the package, but not obtained a signature from the person who received the package. The only comment on the form was “FUF.” 
On July 6, 2006, the claimant was called in for an interview to try to find out what happened to the package. The claimant stated that she delivered the package on the afternoon of June 30, 2006, along with another package that she had for the bank. She did not obtain a signature for the packages because she had delivered a third package that morning and had obtained a signature for that package. She thought that the morning signature would be okay to use for the afternoon packages as well. 
The employer reviewed copies of the bank surveillance tapes for June 30, 2006, and noted that there was no video evidence of the claimant going to the bank either in the morning or the afternoon. 

On July 24, 2006, the employer confronted the claimant with the information that she had not been to the bank on June 30, 2006. The claimant revised her statement and said that she did not go to the bank that day but that she did remember on some day coming back to the work site and picking up two letters that she later delivered. 
On July 27, 2006, the employer again spoke with the claimant. The claimant indicated that she had been mistaken in her earlier statements. She said that she now remembered that she had not delivered any letters to the bank in months. When asked why she never returned the follow-up form to the employer, she told the employer that she left the form with the bank. She stated that she did not get follow-up forms often and was not aware that she was supposed to wait for the form to be completed and then bring the form back to the employer. She does not know why the bank did not send it back completed. She also did not have specific memories of the driver’s release and had no idea what had happened.
On August 1, 2006, the employer sent a letter terminating the claimant for falsification of the delivery record. 
On August 18, 2006, another meeting was held with the claimant and her union representative. During the meeting, the claimant stated that she remembered what happened. She states that she found the package in the afternoon. Since she knew that the bank did not accept deliveries past noon she contacted her supervisor, who told her to bring the package to him. 
The claimant told the employer that she scanned the package for the tracking number, initiated a driver’s release, and brought the package to her supervisor. She does not know what happened to it after that. She did not get her supervisor to sign for the package or to make notes other than “FUF.” She stated that remembered that her notation “FUF” means that she “found” the package “up-front.”
The employer asked her numerous times if she was sure that she had the package and “scanned” the tracking numbers instead of entering the numbers on a keypunch pad. The claimant told the employer that she remembers scanning the package.

The employer had obtained the computer records, which showed that the claimant had not scanned in the tracking number when doing the driver’s release, but had keypunched the number in. The employer believes that she got the tracking number from the follow-up form and entered a driver’s release in hopes that the missing package would go unnoticed. On August 25, 2006, the employer sent the claimant a second letter reaffirming the termination for dishonesty.
The employer’s intent during the investigation was never to discharge the clamant for the missing package: however, during the investigation, the claimant continued making false statements with regard to her actions with the package, the driver’s release, and the follow-up form.  

The claimant admits that she did change her story several times, but that she is now sure that she did have the package on June 30, 2006, and that she gave it to her employer so that it could be delivered the following business day.  She does not know why she told the employer that she delivered the letter in the afternoon to the bank because she knows that the bank does not accept deliveries after noon. She contends that until August 18, 2006, she did not remember what had happened and that she “probably should have said, I don’t remember.” 
PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2)    was discharged for misconduct connected with the insured worker’s work…

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION
In Comm'r Dec. 86HUI213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.
The evidence supports the conclusion that the claimant intentionally misstated important facts to her employer during a work-related investigation. This led directly to her termination. The employer has the right to truthful statements by employees. The Appeals Tribunal holds the termination resulting from these misstatements is work-connected misconduct. A penalty period must be imposed. 
DECISION
The August 31, 2006 determination is REVERSED. The claimant is disqualified under AS 23.20.379 beginning with the week ending 
August 5, 2006 through the week ending September 9, 2006. Her maximum payable benefits are reduced by three weeks, and her future extended benefits may be jeopardized.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 7, 2006.

Catherine Miller, Hearing Officer
