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CASE HISTORY

The claimant timely appealed a determination issued on October 6, 2006 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant last worked for the above-named employer during the period November 20, 2005 through August 20, 2006. He earned $7.75 per hour for an average of 30 to 35 hours per week as a janitor. The claimant was discharged effective August 21 for threatening and disrespecting the employer (owner).
On August 18, the employer advised the claimant of two new rules: 1) the claimant was to work at all times with a partner, and 2) if he had any problems with his coworkers, the claimant was to call the owner for resolution. The claimant had problems getting to work on time and/or completing cleaning tasks. He also caused problems getting into arguments with his mother and step-father (who also worked for the same company).

The claimant was unhappy with the new rules and let the owner know his feelings. Later that night and into the next early morning hours, the claimant text-messaged the owner and told him he was a liar and he would get other employees to quit. The owner let the first several messages go unanswered then finally responded with the warning that if he did not stop, he could be discharged. The claimant stopped the text messages. 

On Monday, the owner took the claimant to lunch to try and explain the reasoning behind the rule changes. The employer explained to the claimant that he could not react in the manner that he did several days ago or he would face discharge. About 10 minutes later, the claimant made a comment something along the lines of “I’ll get you” and threatened to turn him into different agencies such as American with Disability Act (ADA).The claimant is deaf; the employer can sign.

Throughout his employment, the employer had problems with the claimant’s argumentative and defiant behavior. The employer would explain calmly and rationally the reasoning behind changes or the need to change the claimant’s behavior. He did not specifically counsel the claimant during those discussions. The employer received numerous calls from the claimant’s mother about the claimant’s argumentative behavior.
After the discharge, the claimant went to the Mayor’s office in Kenai and, in notes back and forth with the secretary, indicated that he had been discharged because he refused to use a rag on desks that had been used on a toilet. The employer was aware of another worker several weeks earlier that may have used rags inappropriately, but nothing had been brought to him in the recent weeks. The employer argued that by going to the mayor’s office the claimant made good on his earlier threat. The claimant argues that the employer misunderstood him and that he, the claimant, was confused.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          (2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The record establishes that the claimant, although deaf, was able to understand his employer through the use of sign language. Therefore, the Tribunal concludes that there was no confusion between the men and that the claimant understood if he continued in a confrontation manner, it would affect his employment.
When a dispute of fact exists, it is up to the trier of fact to make creditability decisions. In this case, the employer was more credible. 

A manager has a right to expect his rules to be followed. There is no evidence that the rules put in place on August 18 were unreasonable. The employer in this matter was very patient with the claimant throughout his employment. When the claimant continued to resist and act in a threatening manner to his employer, he acted with a willful disregard of the employer’s interests. Misconduct connected with the work has been shown.
DECISION
The determination issued on October 6, 2006 is AFFIRMED. Benefits are denied for the weeks ending August 26, 2006 through September 30, 2006. The claimant’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 3, 2006.
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